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FREEDOM OF INFORMATION AND SECRECY IN 
GOVERNMENT 


FRIDAY, APRIL 17, 1959 


U.S. SENATE, 
SUBCOMMITTEE ON CoNSTITUTIONAL RIGHTS 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10:05 a.m., in room 318, 
Senate Office Building, Senator Thomas C. Hennings, Jr. (chairman 
of the subcommittee) presiding. 

Present: Senator Hennings, Ervin, and Wiley. 

Also present: Charles H. Slayman, Jr., chief counsel and staff 
director, and William D. Patton, first assistant counsel. 

Senator Hennincs. The committee will please come to order. 

I made an effort to obtain the attendance of all the other members. 
As you know, there are many conflicts on committee and subcommittee 
meetings; I am sure that all of the members will make every effort to 
be here; those who are not here are absent for some good and sufficient 
reason. 

I think we should start promptly, however, because the gentlemen 
who have been kind enough to come to us today are very busy with 
the professional meeting which brought them to Washington. They 
have responsibilities and interests in connection with that meeting. 

So I don’t feel justified in waiting any longer for some of the other 
members to arrive. 

For example, gentlemen, yesterday we were holding other hearings 
by the Constitutional Rights Committee over whic h 1 presided as 
chairman, and I had two ‘other subcommittee meetings, which made 
three that mor ning. I was supposed to be at two other meetings at 
the same time. ‘That is the way things happen here in the Senate, 
as 1 am sure most of you know. 

So the absence of the others does not indicate any lack of interest, 
but is indicative of other responsibilities and commitments. 

I believe Mr. Gatton, who is the administrative assistant for Senator 
Ervin, of North Carolina, is here. We would be very glad to have 
him sit at the committee table. 

Mr. SuayMan. Mr. Chairman, I see Mr. Kutak here for Senator 
Hruska, who has been very much interested in freedom of information. 

Senator Hennincs. By the same token, we would like to have you 
sit up here, if you will, and represent Senator Hruska, of Nebraska, 
and suggest any questions | you may care to suggest in connection with 
this hearing. 

I would like to have inserted in the record my statement in the 
Congressional Record with respect to the notice of this meeting today. 


i 
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(The statement referred to is as follows:) 
{From the Congressional Record, Apr. 8, vol. 105, No. 52] 


' 
Novice OF HEARING ON FREEDOM OF INFORMATION AND SECRECY IN Gover. | 
MENT BY SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS 


Mr. Hennines. Mr. President, I wish to announce, as chairman of the Sub. 
committee on Constitutional Rights of the Committee on the Judiciary, that 
the subcommittee has scheduled a public hearing on the subjects of freedom of 
information and secrecy in government, on Friday, April 17, 1959, beginning at 
10 a.m., in room 318—caucus room—of the Old Senate Office Building, Washing. 
ton, D.C. 

The witnesses to be heard by the subcommittee are outstanding leaders in the 
field of journalism, who are expected to present their views not only on the gen- 
eral subjects of freedom of information and secrecy in government, but also on 
S. 186, the freedom of information bill which has been referred to the Committee 
on the Judiciary. 

This particular date was selected for convenience during the period the Ameri. 
can Society of Newspaper Editors is meeting this year in Washington, D.C. 


(Following is the text of S. 186:) 
[S. 186, 86th Cong., Ist sess.] 


A BILL To amend section 3 of chapter 324 of the Act of June 11, 1946 (60 Stat. 238), to clarify and proteet 
the right of the public to information 
Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 3 of chapter 324 of the Act of June 
11, 1946 (60 Stat. 238), is amended to read as follows: 
“$1002. Public Information. 


“In order to provide adequate and effective information for the publice— 
‘“‘(a) ORGANIZATION AND Forms.—Every agency shall separately state and 


promptly file for publication in the Federal Register and the Code of Federal | 


Regulations: (1) descriptions of its central and field organizations, including 
delegations by the agency of final authority; (2) statements of the general course 
and method by which its functions are channeled and determined, including the 
nature and requirements of all formal or informal procedures available; (3) de- 
scriptions of all forms for public use and instructions related thereto including a 
statement of where and how such forms and instructions may be obtained; and 
(4) every reorganization, amendment, or revision of the foregoing, 

‘“‘(b) RuLes.—Every agency shall separately state and promptly file for pub- 
lication in the Federal Register and in the Code of Federal Regulations: (1) all 
procedural rules; (2) rules relating to the availability of information to the publie; 
(3) all statements of general policy or interpretation formulated and adopted; 
(4) all other rules; and (5) every amendment, revision, or repeal of the foregoing. 

““(¢c) ORDERS AND Opintons.—Every agency shall promptly file its orders and 
opinions, or make then} available to the public in accordance with a rule published 
in the Federal Register and the Code of Federal Regulations stating where and 
how they may be obtained, copied, or examined. No order or opinion shall be 
valid or effective until it has been published or made available for public inspection, 

““(d) Purtic Recorps.—Every agency shall promptly make available to the 
public, in accordance with a published rule stating where and how such records 
may be obtained, examined, or copied, all records, files, papers and documents 
submitted to and received by the ageney. Public records include, but are not 
limited to, all applications, petitions, pleadings, requests, claims, communications, 
reports or other papers, and all records and actions by the agency thereon, except 
as the agency by published rule finds that withholding is required by subsection 
(f) hereof. Every individual vote and official act of an agency shall be entered of 
record and made available to the public. 

“(e) Errect or Farnurr To Pustiisnu.—No rule, order, opinion or public 
record, shall be relied upon or cited by any agency against any person unless it 
has been duly published or made available to the public in accordance with this 
section. No person shall in any manner be required to resort to any organization 
or procedure not so published. 

“(f) Excrptions.—The provisions of this section shall not require disclosure 
of subject matter which is (1) specifically exempt from disclosure by statute, (2) 
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required to be kept secret in the protection of the national security, or (3) of such 
a nature that disclosure would be a clearly unwarranted invasion of personal 
privacy; however, nothing in this section authorizes withholding of information 
or limiting av ailability of records to the public except as specifically stated in this 


subsection.’ 

Senator Hennincs. Without further delay, then, gentlemen. The 
first witness listed is Mr. Arthur V. Burrowes, the editor of the St. 
Joseph Gazette and News-Press. 

Is Mr. Arthur Burrowes here? 

Miss Williams, we would be very glad to have vou read Mr. Bur- 
rowes’ statement to the committee on his behalf, if you would care to 
do so. 

Miss Witutams. Thank you, Senator. I believe he offered it for 
the record. 

Senator Hennincs. He offered it for the reeord. I understand 
Mr. Burrowes has other engagements and responsibilities in connection 
with the meeting which is being held in Washington this week. 

At the outset, if I may be indulged, I would like to read just a very 
brief opening statement which was prepared for the commencement 
of these hearings. 

This morning the subcommittee is privileged to have before it a 
number of distinguished witnesses, all well known in the journalism 
field, who will present their views on the subjects of freedom of infor- 
mation and secrecy in government. 

For several vears now, along with its many other activities, the 
Constitutional Rights Subcommittee has been making a broad study 
to determine to what extent undue secree y in government may be 
infringing upon the constitutional rights of our people. 

As we all know, this is a very broad subject, and it is so broad, 
in fact, that it encompasses in one way or another practically every 
activity of the Federal Government. For this reason, it has not 
been possible for the subcommittee to go into all of its many aspects 
simultaneously. Thus far, however, we have explored some of the 
constitutional rights problems raised by the withholding of informa- 
tion from the Congress by executive departments and agencies; we 
have made a thorough study of the information practices of a number 
of these executive departments and agencies; and we have also been 
making a comprehensive study and evaluation of the many Federal 
statutes—approximately 80 in number—which permit restrictions on 
the dissemination of information in the hands of Federal officials. 

One of our purposes, I might say, in studying and evaluating 
these Federal statutes is to attempt to determine whether any of 
them might be amended so as to minimize their effect in restricting 
the free flow of information to the public without interfering with the 
basic purposes for which Congress originally enacted them. 

In connection with the subcommittee’s study of these various 
Federal statutes, I would like to mention very briefly the several bills 
I have already introduced in the Senate as an outgrowth of the 
subcommittee’s studies. The first of these amended the old 1789 
“custody of records” statute, which has as its purpose and intent 
the custody of records, and which we found had been misused by 
some Federal officers as authority to keep information from the 
public and the press. 

(At this point, Senator Wiley entered the hearing room.) 
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Senator Hennincs. Gentlemen, we are very glad to note the 
distinguished and able Senator from Wisconsin, Mr. Wiley, who has 
come to the meeting this morning. 

We welcome you here. 

Senator Wiiry. I am sorry, but I cannot stay very long. I havea 
meeting with Castro shortly. 

Senator Henninas. I have already undertaken to explain to our 
witnesses this morning that there are so many conflicts here. I, of 
course, know your great interest in this subject, as I think many of 
these gentlemen do. 

The provisions of this bill, I am very happy to say, the bill that ] 
introduced last year relating to the executive departments, became a 
law. It was passed in the Senate and it was passed in the House, 
and it was reported after favorable report to the Senate by the sub- 
committee before which you gentlemen are now appearing. 

The second bill—which I first introduced in the 85th Congress, and 
reintroduced in the 86th Congress earlier this year—presently is under 
consideration by this subcommittee. This bill, numbered S. 186, as 
you know, would amend the public information section of the Admin- 
istrative Procedure Act to prevent further misuse of that statute as 
authority to withhold information from the public. The subcommit- 
tee already has obtained the views of the Attorney General on the 
bill, as well as the views of many of the executive departments and 
agencies. 

In addition, we have received expressions of views from a number 
of interested organizations and individuals. Some of the witnesses 
here today undoubtedly also will comment on this legislation, or 
anything else that pleases them. 

Before proceeding to hear the first witness, I would like to mention 
that the date for today’s hearing was selected because the American 
Society of Newspaper Editors is meeting in Washington this week, 
and it was felt that a hearing at this time would afford an excellent 
and convenient opportunity for a group of prominent leaders from 
the field of journalism to present to the subcommittee their views on 
freedom of information and secrecy in Government. All of the wit- 
nesses here today are, as I have said, outstanding leaders in the field 
of journalism, and their testimony, I know we can all agree, will be 
of the greatest value to the subcommittee. 

Mr. StayMan. Mr. Chairman, several individuals and organiza- 
tions have indicated an interest in submitting a statement of their 
views on freedom of information and secrecy in Government, and also 
on your freedorn of information bill, S. 186. 

However, we have not yet received all of this material, and in view 
of this, I would respectfully suggest that the record of this hearing 
be kept open for a reasonable length of time so that such statements 
or materials received by the subcommittee on this subject may be 
included in the record. 

Senator Hennines. Without objection, the record will be kept open 
for a period of 2 weeks for the purpose indicated by counsel for the 
subcommittee. 

I understand also, Mr. Slayman, that a number of other prominent 
journalists, editors, and publishers, have been invited to come today 
and for one reason or another were not able to be with us, but intended 
to and do intend to submit statements? 
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Mr. Starman. That is correct. 

Mr. Chairman, as you have indicated, Mr. Arthur V. Burrowes, 
editor of the St. Joseph Gazette and News-Press, was unable to be 
here but has submitted his statement for the record. 

Mr. Eugene S. Pulliam, managing editor of the Indianapolis News, 
would have been here but we learned at the last moment that he is 
il, so I would like to, with your permission, receive his statement, if 
he submits one to us, and the first-——— 

Senator HenninGs. Do we have Mr. Burrowes’ statement? 

Mr. SLAYMAN. Yes, sir. 

Senator Hennings. Then without objection on behalf of the sub- 
committee and the Committee on the Judiciary, of which this sub- 
committee is a part, we express regret that Mr. Pulliam was taken ill, 
I understand, yesterday and cannot be with us, and we understand 
that Mr. Burrowes, because of other obligations in connection with 
the meeting of the ASNE, is unable to be here but has submitted 
a statement. 

Both of these statements will be received and made a part of the 
record of the hearings of these proceedings. 

(The statement of Arthur V. Burrowes is as follows:) 


STATEMENT OF ARTHUR V. BuRROWEsS, Eptror, St. JoseEpH NeEws-PRESS AND 
GAZETTE 


My name is Arthur V. Burrowes. I am editor of the St. Joseph, (Mo.,) News- 
Press and of the St. Joseph, (Mo.) Gazette, a position in which I observe my 20th 
anniversary this fall. 

I wish to thank this subcommittee and particularly its chairman, my good 
friend, Senator Thomas C. Hennings, for giving me this opportunity to present 
my views on a subject of great concern to me—the increasing tendency toward 
secrecy in government. 

As Tom Hennings knows well, I have a dual reason for my belief in the people’s 
right to know. Iam a newspaperman by heritage—my father, my brothers, and 
my late sister all were newspaper editors—and I’m a newspaperman because [| 
have found and I continue to find through my work a tremendous satisfaction in 
that uniquely American institution—a free press. 

Through nearly a half a century in newspaper work I have gained a growing 
fear of secrecy in government and an ever widening respect for the individual, 
be he newspaperman or publie servant, who strikes out at such secrecy wherevet 
he finds it. 

It is the institution of the secret meeting that I quarrel with. It makes no 
difference whether the individuals who make up that meeting are public servants 
of the highest order, so long as they are transacting the people’s business the 
people have a right to know and the newsmen, as the eyes and ears of the people 
in this instance, should be permitted to report the transaction of that busiress. 

I might add that the individuals who serve on some of the boards in my com- 
munity are in many instances men and women whom I| admire greatly and whom 
I count among my friends. But these same boards, in some cases, are guilty of 
earrying out their assignments on behalf of the people behind closed doors. 

This is not right and, wherever possible, the News-Press and the Gazette will 
work to open those doors to the public. 

My newspapers recently met with a success of which we are very proud in this 
regard. That was in throwing the healthful light of publicity on some of the 
questionable behind-closed-doors activities of our county commission, or as we 
call them, county cotirt. 

In Missouri our counties are run by these courts. Until last year these county 
courts operated secretly. 

We had fought this practice without luck. An intense, concentrated effort 
finally opened the doors of the county court meetings and, incidentally, led to the 
ouster of two of the court members by order of a special commission appointed by 
the Supreme Court of Missouri. 


42747—659——2 
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The remark that got us into round-the-clock action against this evil came from 
one of our civic leaders. He approached me and wanted to know what was 
wrong—were we “pulling our punches on the courthouse gang?” 

He told me some of the abuses he was sure we would find, if we ever pried open 
those doors. And find them we did. 

The incident that started off our investigation may not seem overly important, 
but it was symptomatic. The court had bought for a children’s home a private 

_ dwelling, apparently from the friend of a commissioner, and for a figure far above 
its worth. Furthermore, the dwelling was totally unsuitable for the use to which 
the court said it would be put. 

As an editor in a midwestern city, I encounter attempts to withhold news at 
all levels of government. 

I have mentioned our experience in trying to stamp out this practice at the 
county level. 1 should like also to touch briefly upon the threats to freedom of 
information in two other areas—the police department and the school district. 

In Missouri our three major cities—St. Louis, Kansas City, and St. Joseph— 
have police departments that indirectly are run by the Governor. 

That is because the police commissions in these cities are named by the Governor 
subject to approval, of course, of the Missouri State Senate. 

It happens that the St. Joseph individuals who make up the commission com. 
mand my respect, but, at the same time, I cannot condone their habit of holding 
saucuses that go on often as long as 1 hour while they meet the requirement of 
open meetings with a brisk 10-minute session to which reporters are admitted. 

This is particularly dangerous when you think of the power of such a com- 
mission. 

The men and women who comprise these commissions appoint the police chiefs, 
the police captains and all top level members of the police department. Also 
they pass on all major policies in the operation of the department and on promo- 
tion of its members. 

This is no new development. Unfortunately, it has been going on for 30 years 
in my recollection. 

And now turning to the subject of our school district. This is administered by 
a bipartisan nonpolitical board. Members are elected, but the election is mean- 
ingless, since each party puts up its candidates and endorses the nominees put 
forward by the opposition party. 

Once these members assume office, they, too, close the doors for the greater part 
of their meetings with only brief open sessions. They say that it would be unfair 
to the individuals concerned to allow reporters to sit in on their discussions of 
personnel matters and such. I submit, gentlemen, in all of these situations it is 
the people’s business that’s being transacted and the people have a right to know. 
These are just a few thoughts to point up the menace to our basic freedoms which 
I see in what I consider the suppression of news. Again, gentlemen, I thank you, 





(Following is the statement of Mr. Pulliam:) 


PREPARED STATEMENT OF Mr. EvGene 8. PuniiamM, or INDIANAPOLIS, 
MANAGING EpitTor, INDIANAPOLIS NEWS 


My name is Eugene 8. Pulliam. I am managing editor of the Indianapolis 
News and a member of the Freedom of Information Committee of the American 
Society of Newspaper Editors. 

I appreciate your invitation to appear here more than I ean tell you. Like 
most newspapermen, the prospect of talking about treedom of information and 
constitutional rights particularly as it affects the freedom of the press is a pleasant 
one. And I think an important one. 

With your permission I should like to discuss briefly Senate bill 186, some of 
the testimony you have had, and some of the problems we have had. 

I might say at the outset I am reminded of a recent caftoon in a magazine. 
It showed a doctor’s office. Obviously, the man was a psychiatrist and the patient 
was discussing his problem. 

The patient was saying: “Of course, doctor, I worry like everyone else—about 
Russia, the hydrogen bomb, China, Egypt, Berlin, juvenile delinquency, the 
national debt, freedom of information, and a lot of things. But that’s not why 
I’m here. Last week I thought I had found the solution to all those problems.” 
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Well, I am sure that none of us here today has all the solutions to the problem 
we are talking about. But we shall try our best to help you with what we believe 
to be the best solutions. 

Coming to Washington on the train, I had time to read the replies this dis- 
tinguished committee received from various Federal agencies and executive 
departments. I was struck by the similarity of those who have answered your 
request for views. 

Each said, in effect: ‘‘We’re all for freedom of information and the public’s 
right to know—but please don’t pass any legislation on the matter.” 

I have not had contact with all these agencies, but I have had some. Let me 
cite some ‘specific examples of how these agencies and departments show their 
dedication to keeping the public informed: 

The General Services Administration reported to this subcommittee: “The 
present legislation on this subject is believed adequate to guarantee the right to 
the public to all information of interest to the public as it applies to work of 
this administration.” 

Well, in our files we have the stories a couple of years ago about the GSA 
switching the offices of the Federal Housing Administration. 

First, we learned of this switch—not from Government sources, but from real 
estate contacts. 

The GSA, when questioned, didn’t want to tell us—or the taxpayers—the 
answers to such obvious queries as: Why was the move being made? What 
would be the rental? How much would the renovation program in the new 
quarters cost? 

I think now, as I thought then, the information is of interest to the public. 

Another example: The Justice Department has been the most outspoken op- 
position, I believe, to this lezislation. 

Times have changed, but it wasn’t too long ago when I had occasion to call the 
Federal Bureau of Investigation office in Indianapolis, using the phone number 
displayed in the public phone book. 

The agent in charge wasn’t in the office. The man who answered the phone 
refused to admit that I even was talking to the FBI office. 

Then, last November 18, the Veterans’ Administration advised, in answer to 
your query, that it “suberibes to the stated objectives of the bill; namely, to pro- 
vide adequate and effective information for the public.’ 

All right. Our newspaper learned that a millionaire in our community was 
under care in the Veterans’ Administration hospital in Indianapolis. His was 
a non-service-connected disability, we were told. He was one of four cases of 
well-to-do persons receiving care in this one of many, many VA hospitals. Pre- 
sumably, these four recipieats of Federal care had sworn to a pauper’s oath. 

We raised the question with the VA, both in Indianapolis and here in Wash- 
ington. But the Veterans’ Administration, citing a law passed by the Congress, 
would not confirm the care being given those patients and would not tell anyone, 
including a congressional committee and the White House, whether they, the VA, 
were investigating these cases for possible fraud. 

Now I do not think the public’s right to know extends to an invasion of privacy. 
But I do think the public is entitled to know whetber its agencies are checking to 
see whether public funds are being expended honestly. 

Before the opponents of S. 186 and similar legislation believe the supporters 
are becoming carried away with the matter of expenditures of public money, we 
should reread the Constitution. 

Article 1, section 9, says: ‘‘'No money shall be drawn from the Treasury, but 
in consequence of appropriations made by law, and a regular statement and ac- 
count of the receipts and public expenditures of all public money shall be pub- 
lished from time to time.”’ 

Now, back to another example of the cold shoulder being given the publie’s 
right toinformation. According to your published reports, the Federal Communi- 
cations Commission hasn’t vet replied to your letter. 

This shouldn’t be surprising, coming from an agency whose concept of freedom 
of information involves its recent absurd ruling that all radio and television news- 
casts must give equal time to candidates for political office. ; 

And in view of information turned up by other congressional committees about 
the bartering of television licenses, I am sure that any reply you receive will be a 
pious, platitudinous objection to any legislation which forces them to operate in 
public. 

These examples are typical and perhaps indicative of the whole concept of 
Government operations—a mushrooming that has tended to cause many people 
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to scratch their heads and give up in frustration: ‘Oh, let’s not worry about that— 
it’s too complicated.”’ 

May I point out that even the General Accounting Office, the so-called watch. 
dog of public funds, complains regularly that it can’t get enough information to 
do its job? And just last week, the International Cooperation Administration 
drew GAO criticism because it had denied our “‘watchdog”’ access to a 3-year-old 
report. 

Someone may say all this secrecy is understandable and explainable. True, 
military and also business people, by their training and experience, are inclined to 
keep the spending end of their work secret. This may be, I believe, one of the 
main reasons for the growth of bureaucratic secrecy. It is understandable but it 
is wrong. 

That being the case, the Congress of the United States is the only arm of Govern- 
ment which can operate to reverse this process. For that reason, the work you 
have begun is important if the people of this country are to learn how their 
Government functions and where their tax dollars are spent. And if we are to 
encourage the public’s activity in our Government, we must make known such 
information or the individual will become discouraged and discontinue an interest 
in his Government. 

I am sure that none of you in this committee believes he is working alone ip 
this freedom of information matter. Many legislators in our States are interested 
and are accomplishing on a different level of government what is here in the 
Federal Government. 

I remember a few years ago the storm that was kicked up in Indiana when 
our State lawmakers decided it was proper for the public to know how their 
welfare money was being spent. 

There were predictions—yes, many of them from responsible people in Wash- 
ington—that nothing would be sacred again in the relation of a public caring for 
its needy citizens. 

But when the welfare rolls were made public, there was no rush to print the 
names and amounts on the rolls. In fact, the press and the public accepted the 
access to such information without any demonstration. About the biggest story 
to come out of the public welfare files in Indiana was one recently about an 
overly ambitious welfare employee who decided to give an unnamed recipient a 
$250 toupee to improve his morale. 

Honestly, I wonder sometimes whether you in Congress will be able to keep 
ahead of the legal beagles who seem to find a new interpretation of law when 
they need it to hide something. It took your committee and the Moss subcom- 
mittee 2 years to pass a bill stating what a 1789 law had meant in the first place. 

Sometimes, too, it seems to many people that “freedom of information” is 
something that has to be spelled out in every new law, or someone is apt to take 
it upon his bureaucratic self to construe the law as implying his actions should 
be secret. 

I suppose it will be another 2 years or more before you can get action on the 
measure of the distinguished chairman of this subcommittee. 

Now may I suggest to you a means by which I think this legislative process 
could be speeded up? 

If you believe, as I do, that access to public spending and public records is 
necessary, vou, and the rest of Congress, must get into this battle with clean 
hands. 

Many people are suspicious vou also are guilty of hiding public information. 

At this moment, there is considerable furore about nepotism. Personally, I do 
not object to it, if for no other reason than the fact that I work for my father. 

But I do think the publie of the United States would have more confidence in 
each Congressman if he published the names of persons on his payroll and pub- 
lished them promptly. 

I can understand why you don’t want to mention specific salaries of secretaries 
and typists. Your office work probably would come to a complete halt. But 
why wait 18 months to publish the names in the limited circulation of the report 
of the Secretary of the Senate? 

It seems unfortunate to me that a relative of Senator Hennings has felt obliged 
to resign from work with this subcommittee merely because of the nepotistic 
mention. If her employment had been a matter of immediate public record, she 
surely would not have felt that necessary. 

Congress forbids Federal judges from employing close relatives. It has no 
such rules affecting its own Members. Are Federal judges more likely to cheat 
than Congressmen? Are their relatives less competent than those of Congressmen? 
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How about the expenditures of counterpart funds in trips abroad? I can see 

a reason for congressional committees checking on Federal expenditures all over 
| the world. I wish they’d do a better job of checking. But I’d trust them more 
| 


atch- if they reported how much they spent on these checks. 
on to | I wonder, too, if a Congressman wouldn’t be wise to make public his private 
‘ation business agreements and interests. He has required many of the executives of 
1T-Old this Government to make a complete accounting. 
And, while I’m asking you to clean your skirts, I wonder why something like 
True, half of the Appropriations Committee hearings in one House of Congress are 
ed to secret. Some of this undoubtedly is necessary in the interests of our national 
of the defense. But when a bulk of the testimony is released weeks or months later, 
but it it is discouraging to read how trivial is much of the material someone ruled 
should be secret. Those committee hearings determine how the taxpayers’ 
vern- money is to be spent. The public has a right to know before the money is spent 
k you and next year’s requests are being studied. 
their If I seem unduly critical, it is because I have a firm belief that our Govern- 
are to ment cannot continue to function as the greatest in the world if the citizenry 
| Such of the United States loses interest in—or is denied information about—his Federal 
terest Government. 
Our whole system rests on the belief in the rights of the individual and on 
ne in the assumption that he will participate in the Government. 
rested We, the people, get poor government when we get poor or ill-informed 
n the participation. 
We get good government—the kind that has made this Nation in a century 
when and half the strongest on earth—when we keep our people informed. 
their We in the newspaper profession feel a responsibility to help get that job done. 
We appreciate your cooperation. 
Wash- . went ie i , ; 
ng for Mr. SuayMAN. Mr. Chairman, William H. Fitzpatrick, associate 
editor of the Wall Street Journal, was also invited to appear, and 
nt the § wanted to, but was unable to be here todav because of other com- 
—— mitments; therefore, he submitted a statement for the record. 
ut an Senator HenninGs. Without objection, Mr. Fitzpatrick’s state- 
ienta | ment will be received and made a part of the record of these pro- 
. ceedings. 
un I believe there was quite an extensive editorial in the Wall Street 
beom- Journal — ; 
place. Mr. StayMAN. He has included that as part of his statement. 


yy ts Senator Henninas. Which endorsed the purposes and objectives 
O take 


should | that_we are proposing under the legislation. 
(The statement of William H. Fitzpatrick is as follows:) 


on the THe Wa tu Street JOURNAL, 
New York, N.Y., April 10, 1959. 
yrocess Hon. Tuomas C. HENNINGs, Jr., 
; LS. Senate, Washington, D.C. 
U.S. Senate, Washington, D.C 
ords is . eee ie , gaat , 
. clean Dear SENATOR HeNNINGs: Enclosed herewith is my statement supporting the 
proposition that freedom of information is necessary to a free people. 
nation Enclosed also are some editorials written on the subject for the Wall Street 
c . 
v.Ido | Journal. 
father Since all testimony and statements before your subcommittee by individuals 


ence in ought to properly identify the person offering them, a brief sketch of myself 
d pub- perhaps is in order. ; 
Since 1952, associate editor, the Wall Street Journal: prior to that time I was 
etaries editor of the New Orleans States and vice president and director of the Times- 
But | Picayune Publishing Co. in New Orleans, La. In 1950, I was awarded the 
“report Pulitzer Prize for distinguished editorial writing. 
Sincerely Yours, 


obliged WiiiraM H. Firzpatricx. 
istic . . . 

Dr aa STATEMENT OF Witu14M H. Fitzpatrick, Associate Epiror, THE WALL STREET 
’ JOURNAL 

has no It is perhaps an obvious conclusion to say that the growth of secrecy in Govern- 

o cheat | ment parallels the growth of Government. Certainly the Founding Fathers no 

ssmen! 


| more intended that the elected or appointed representatives of the people should 
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prevent the disclosure of information, without which the performance of the 
officials in whose hands Government rests cannot be properly judged, than the 
founders visualized the creation of agencies such as the Federal Communications 
Commission or the International Cooperation Administration. 

When the first 10 amendments to the Constitution were written upon demand 
of the States as a necessary restraint on a Central Government and a necessary 
guarantee of State sovereignty, the Federal Government was a simple structure 
by comparison with today’s and the power of the Governors, both elected and 
appointed, by comparison with today’s, was relatively narrow. 

Thus, the obvious conclusion must be that if the founders deemed restraints 
against the encroachments of Government necessary even for a weak and limited 
Government designed for a society just then emerging from colonial status, the 
same restraints are far more necessary today in a Government whose power, jf 
unrestrained, is great enough to stifle individual liberties. 

No sensible man would care to argue that all matters, such as those that clearly 
affect national security, ought to be opened to inspection by everyone. , 

The power to protect itself against its enemies, both foreign and domestie, is 
and ought to be inherent in all governments. 

But when this power is misapplied or abused, as Comptroller General Joseph 
Campbell has complained it is abused by the military in refusing to give him 
enough information for his Office to ‘‘properly discharge our statutory respon- 
sibility” not only Government but the public to whom Government is responsible 
suffers. (See attached editorial, “The Wasteful Secrecy,’ Wall Street Journal, 
Mar. 4, 1959.) 

They both suffer because each such instance further erodes the right of the 
public to know what its officials are doing, how they are doing it, why they are 
doing it, and whether it should be done at all. 

Without knowledge there can be no logical discussion and without discussion 
there can be no guarantee that intelligent decisions will be reached. So intelligent 
decisions can only be reached by the people if they have a right to knowledge. 

In his letter to the subcommittee opposing 8. 2148—now 8. 186—Mr. Malcolm 
R. Wilkey, Assistant Attorney General, Office of Legal Counsel of the Department 
of Justice, wrote of public knowledge of Government activities in what can be 
judged only to be disparaging fashion. ‘‘Of late,” he wrote, “popular slogans, 
such as ‘the people’s right to know,’ and the like, have been raised in support of 
the proposition that there should be made available for inspection by the press, 
in the name of the public, every detail of the transaction of the business of the 
executive branch of the Government.” 

It would appear that one might as well call the right to free speech, the right 
to a free press, the right to public assembly, and the right to petition just popular 
slogans. But they are also constitutional rights and unless the public is privy 
to what its Government is about, there must be a diminution of free speech and 
of a free press; if people do not know what is going on there is also a diminution 
of the right of assembly about government or the right of petition. Lf Govern- 
ment insists on seerecy, how could the people assemble to discuss the state of 
the Nation or petition the Government in the interests of their personal lives and 
fortunes? That must be the ultimate end of growing secrecy. 

Congress and the courts are also affected by a growing secrecy. How can 
Congress carry out its responsibilities concerned with the public purse, with 
defense, and with taxes, unless it can hold accourftable the agencies and depart- 
ments it has itself either created or annually nourishes through its power of the 
purse? How can judges fairly judge if Government agencies should spread, 
through our whole society, the growth of secrecy? (See attached editorial, ‘ven 
the Country Judge,’”’ Wall Street Journal, Apr. 6, 1959.) 

Another area in which valid claims to secrecy have grown out of all proportion 
would seem to be in the purported power of the executive department to with- 
hold any papers it wishes from scrutiny by the legislative branch. But this 
argument falls when the question is asked, of agencies which came into being 
only through act of Congress, by what power does the creation defy its creator 
when the Congress has also the power to destroy the ageney just as it created it? 

Even in the highest area of the executive department this asserted power of 
withholding information from duly constituted congressional committees would 
seem to be on unsound ground. What papers could properly be withheld from 
the Senate sitting in trial of impeachment, if the House should vote impeachment 
of any President? 
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It would be wrong to attribute this Government agency reach for secrecy to a 
design on the Constitution. What is more often than not the case, secrecy is 
practiced by Government bureaus for other reasons. Among them are that it’s 
simply a great deal of trouble to answer a lot of questions; it is easier to have a 
‘secret’? stamp at hand. Another is that it is easier to hide errors of judgment, 
or favors of politics, when information can be withheld from the public. 

And what are some of the reasons given to the Subcommittee on Constitutional 
Rights by agencies for wishing to impose secrecy on the public? The public’s 
right to know would be too much trouble; it would impair the morals of minors; 
it would make the Federal Register more difficult to use; it would result in a like 
demand for less seerecy by Congress. The agencies give other reasons, to be 
sure, and some of them warrant investigation. But these clearly demonstrate 
the lengths to which Government will go in order to keep the public uninformed. 
(See attached editorial, ‘Reasons for Seerecy,’”? Wall Street Journal, Apr. 13, 
1959.) 

But an uninformed people must, in the end, become a misinformed people. 
And a misinformed people, while they may be told that they are safest and hap- 
piest in their serfdom to secrecy, are not a free people. 


{From the Wall Street Journal, Mar. 4, 1959] 
THe WASTEFUL SECRECY 


There are military matters, as everyone agrees, that ought to be kept secret 
from all but those few who must know about them. The reason is obvious. 

But there is another side to secrecy. It is useful to hide waste orerror. Even 
worse, it encourages a growth of arrogance on the part of publie servants toward 
their hirers; the people, they come to believe, need not be told very much of any- 
thing about the way their dollars are spent. 

This sort of secrecy sometimes even prevents one Government bureau from 
doing its work properly. Comptroller General Joseph Campbell, who likes to 
try to give the taxpayer his dollar’s worth, complains to Congress that the Navy 
has placed such secrecy around its procurement and contracting reports that the 
Comptroller’s office is ‘‘unable properly to discharge our statutory responsibility.” 
The secrecy is such that Mr. Campbell’s office cannot properly audit the Navy’s 
books. He charges the Navy’s procedure is “illogical, impractical, and contrary 
to express provisions of the law.” 

The question raised here is whether the military should have a free hand, 
without even a General Accounting Office check, in spending more than $40 billion 
ayear. The Navy is not alone in this; the Air Force has adopted a similar prac- 
tice about its ballistic missile program. 

Nor is the Military Establishment alone in invoking secrecy. The Central 
Intelligence Agency has wrapped around itself such a hush-hush cloak that even 
Congress doesn’t know how much it spends or whether the country is getting 
anything near its money’s worth in intelligence activities. 

But if one were to admit that secrecy of all kinds is necessary and desirable in 
military and intelligence matters, what is one to think of secreey about foreign 
aid? A House Foreign Affairs Subcommittee has just issued a report on foreign 
aid, and it is studded with criticism of waste. 

What waste? Well, one U.S. ally builds airplanes for the personal use of its 
officers with facilities provided by Uncle Sam to keep up the ally’s military equip- 
ment. In another country, U.S. material meant for military construction was 
ued to build apartment houses for foreign civilians. In another, a foreign motor 
pool received enough tires from U.S. aid to equip each truck in the pool with 44 
tires. Another installation received aid from the U.S. and had enough of one 
ammunition item to last 185 vears. 

Now what are the countries? That, says the Pentagon, is a seeret the public 
revelation of which would endanger national security. 

There is danger to the Nation in these instances. The danger, we think, is 
found in the growth of seereey in the name of national security. For if there is 
to be incomplete or no accounting, how is Congress to know whether the spending 
has actually purchased the security the Nation requires? 
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[From the Wall Street Journal, Apr. 6, 1959] 


REVIEW AND OUTLOOK—EVEN THE CoUNTRY JUDGE 


Most lawyers, we suppose, know the story of the country judge who, after hear- 
ing both sides, turned to the two litigants before him and said, ‘Gentlemen. 
sometimes I wonder if there’s enough justice to go around.”’ 

A case now being argued before the Supreme Court would seem, at first glance, 
to have all the elements of justice on each side. A man who was an official of g 
company with a Navy contract lost his position when the Navy withdrew his 
clearance for access to classified information. A year later, he was granted q 
hearing and was found to be a security risk. The case is now before the Supreme 
Court because the Government produced no Witnesses at the hearing and the man 
thinks that he had a right to confront witnesses on whose testimony he was ruled 
a security risk. 

As the case went on, it became obvious from questions by the Justices that the 
Supreme Court considers this a clash between two fundamental matters, 

One is the ancient heritage of Anglo-Saxon jurisprudence, anchored in the 
Constitution, that guarantees a man whose life or liberty may be at stake the 
right to face his accusers and to do his best to defend himself. 

The other is the inherent right of this Nation to protect itself against its enemies, 
foreign and domestic or both. 

Now it can be argued that neither the man’s life nor his liberty were at stake. 
Though his livelihood might well have been, there are no words in the Constitution 
guaranteeing a man the right of confrontation where his employment in private 
industry is at stake. 

And it can be argued quite correctly that no man has an inherent right to 
employment by the Navy or any other branch of Government, to say nothing of 
a right to access to classified material on the ground that if he doesn’t have it he 
loses his job. 

To be required to produce witnesses would unquestionably place a greater 
burden on Government than not to have to produce them. Some witnesses are 
reluctant to appear in person against their fellows, and in some circumstances, a 
Government investigator might lose his value as an investigator once his identity 
became known. 

It was for those reasons that the Government attorney, Mr. Doub, argued that 
though injustice might occur in a given individual case, ‘‘when you balance 
against that the safety of the Government, we think the people of the United 
States have the right to the benefit of the doubt.”’ 

As a broad principle, not many people would disagree with that view. But one 
may question whether in this issue there must be a choice made between the safety 
of all the citizenry and injustice to one of them. 

Is it true that if the oe ernment were required to produce witnesses in such 
cases the safety of the Nation might be endangered? ‘That question, it seems to 
us, is best answered by asking another one, and the answer to it ought to be very 
plain. If the safety of the Nation is endangered, how better can the Government 
arouse the people than by producing the witnesses to testify to the dangers? 

The Government is not permitted to make a choice between injustice to an 
individual and the safety of the Nation in trials where a man’s life or liberty 
is at stake; the Government must produce witnesses. A man’s life or liberty 
is not at stake when classified clearance is withdrawn, but his livelihood and 
reputation may well be. To many men their livelihood is as important as life or 
liberty, and to a proud few a good name far outweighs all other three. 

Aside from the Government’s cold and calculated view that only now and 
then will an individual meet with injustice, there is another reason to require 
Government to act with equal justice to all of us. For who is to say that, if to 
refuse a man the opportunity to face his accusers is accepted as the prerogative of 
classified Government, the virulent doctrine of the unidentified witness will not 
spread through our whole society? 

That would not be the kind of society Americans would want. It is, in fact, 
exactly the kind of a society that the Government is sworn to protect us from. 
Is it really necessary, in order to protect the one we have, to adopt the methods 
of the society sworn to destroy ours? 

We would not have our readers mistake us. We think communism is a great 
danger, as great as any we have ever faced, and we think that its dangers manifest 
themselves here as well as in the Kremlin. 
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But to ask a Government as powerful as ours not to erode individual liberties, 
but to produce witnesses when it moves against an individual, does not seem too 

eat a demand to make. 

Nor do we think that even the country judge would find it too intolerable a 
burden for a Government of free men to bear. 





[From the Wall Street Journal, Apr. 13, 1959] 


REVIEW AND OvTLOOK—REASONS FOR SECRECY 


Some years back, Congress carefully placed in the Administrative Procedure 
Act a section intended to “‘clarify and protect the right of the public to informa- 
tion” about the Government. Congress wanted to cut down on secrecy. 

But as happens pretty often, alert bureaucrats seized upon the very law de- 
signed to reduce secrecy and, giving it a turn or two, twisted secrecy even tighter. 
Senator Hennings, chairman of the Senate Subcommittee on Constitutional 
Rights, calls the way in which Federal agencies interpret the law ‘a patent 
perversion’. of the intent of Congress. 

Now Senators have drafted some new language to cure these defects. The 
purpose is to require Federal agencies to permit the public access to what’s going 
on in Federal agencies on the sound ground that the agencies, after all, are only 
engaged in the business of the public. So the Senators want the agencies to 
publish their rules, regulations, and records in the Federal Register. Or at least 
publish in the Federal Register where the information can be seen. 

Senator Hennings wrote to all Federal departments and agencies for their 
opinion on his proposed changes in the law, and 14 replied. Nearly all were 
opposed, and some of the reasons ought to throw some light on the way Federal 
agencies prefer to operate. 

That is to say, in secret as much as possible. Mainly, the reason for opposing 
requirements to make their business public seems to be that it’s just too much 
trouble. 

For example, the Department of Commerce gave among its reasons this one: 
“The Federal Register in the years since the enactment of the Administrative 
Procedure Act has grown into a publication of formidable proportions. To some 
degree its size has tended to limit its usefulness. Further increasing the size of 
this publication would serve to limit its usefulness even more.” 

Those, though, who are not touched by the solicitude of the Commerce Depart- 
ment about the size of the Federal Register, might find interesting one of the 
arguments of the Agriculture Department: ‘‘The Department would be precluded 
from assuring persons from whom it obtains important data for research and 
statistical purposes that it would not make such data public. This could cripple 
the Department’s activities in areas where large dependence is on the voluntary 
submission of information.” 

What sort of agriculture data, may one ask, is so important for research and 
statistical purposes that it must be kept secret? How can information kept secret 
help farmers? And what kind of an Agriculture Department have we got if its 
activities could be crippled because secret statistics are made public? 

The Post Office objects on different grounds; it complains the proposed law 
would require the Post Office to “open its files of pornographic material to all 
members of the public, including minors, who might demand to examine the 
material.’’ Now, really. 

The State Department objects, too, and among its reasons is that it is “engaged 
in a wide variety of activities, including the issuance of visas, the issuance of 
passports, the exchange of persons for educational and cultural purposes, ex- 
penditure of funds for foreign technical assistance, personnel security adjudica- 
tions, internal personnel actions, internal fiscal actions, and control of shipment 
of arms, and many others, many of the records of which, under the terms of the 
bill would have to be published or made easily available to the public.” 

Well? Shouldn’t this sort of State Department information be made available 
to the public—and easily available? aa 

The Department of Justice, though, went everyone a bit better. It first argued 
the law, the precedents and then took time out to warn Congress against the 
machinations of the newspapers. ‘Of late,” the Justice Department memoran- 
dum said, ‘“‘popular slogans such as ‘The People’s Right To Know’ and the like, have 
been raised in support of the proposition that there should be made available for 
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inspection by the press, in the name of the public, every detail of the transaction 
of the business of the executive branch of the Government.” 

Then the memorandum went on, “If Congress should pass (the bill) as it ig 
now drafted, it must expect that a similar slogan of ‘the right to know’ will be 
raised with respect to the ‘right to know’ every detail of the transaction of itg 
(the Congress’) business.’ 

Perhaps there will. The public deserves to know how Congress operates, too, 
including how its funds are spent for nepotism. But arguing a kind of “you 
tooism”’ is hardly an impressive example of logic. And we doubt if it will impress 
Congress, since C ongress itself is sometimes denied the “right to know” what goes 
on in Federal agencies it created. 

Now, we’d like to make clear that the reasons we’ve chosen to comment on 
are not the only ones given by the bureaus and departments and agencies in 
defense of secrecy. In fairness, it should be said that some of the other reasong 
deserve consideration by the lawmakers. 

But the fact that they gave the kind of reasons we’ve listed shows pretty clearly 
that bureaucrats will grab at any argument at hand to prevent the public from 
demanding an accounting of the publie’s business. 

Mr. StayMan. Is Mr. John W. Colt here? 

Senator Henninas. Yes; Mr. Colt is here. 

Mr. Colt, will you be good enough to come forward, please, sir, 
and take your place at the table where the mic rophones are placed. 

Especially, 1 want to welcome you, Mr. Colt, as a distinguished 
representative of one of our great newspapers, the Kansas City Star 
and Times, in the State from which I come, Missouri. 

Mr. Colt is indeed an outstanding representative of the press of the 
United States. He is managing editor of the great newspaper, the 
Kansas City Star. 

Mr. Colt has won many journalism honors and has been extremely 
active as one of those who seek to insure freedom of information. 

He is a past president of the Kansas City Press Club, a member of 
the board of directors of the Associated Press Managing Editors, and 
a member of the Freedom of Information Committee of the Associated 
Press Managing Editors. 

He was former president of the Missouri University Journalism 
Alumni, and has recently served on the executive committee for the 
World Press Congress. 

All of these honors and indications of the esteem in which Mr. Colt 
is held by his colleagues are indeed very impressive, and I think 
nothing could be more impressive than one expression I have heard 
about Mr. Colt by one of the members of the so-called working press, 
who said that he is one editor who was and still is a good reporter. 

We welcome you here today, Mr. Colt, and we appr eciate very 
much your taking time away from the other activities of this very 
important meeting that you are here for to come to us. 

So you may proceed, sir, if you will, in any manner that pleases 
you, either by reading from a manuscript, if you have one prepared, 
or you may read from your manuscript and intersperse it with your 
own comments, or you may proceed more or less extemporaneously. 

Mr. Cour. Thank you, Senator Hennings. 

Senator Hennings. We are glad to recognize you, Mr. Colt. 


STATEMENT OF JOHN W. COLT, MANAGING EDITOR OF THE 
KANSAS CITY STAR 


Mr. Cott. I thank this committee for inviting me to testify and I 
will try to give you a viewpoint I hear expressed in the newspaper 


busi! 
takir 
tive 
this 
infor 
He 
repr 
TI 
that 
I thi 
to ci 
othe 
freed 
TI 
sours 
gran 
man. 
year 
whic 


grow 
cons 


TI 
be se 
inclu 
accu 
The 
only 
girl 9 
any 
but 
the 
have 
the : 
dest 
from 

Tc 
amp. 
juve: 
in m: 
prov 
the | 
cour 


tion 


it is 
ll be 
f its 


too, 
“you 
OTess 
goes 


it on 
es in 
isons 


early 
from 


sir 
d. 

shed 
Star 


’ 


f the 
, the 


mely 


er of 
and 
iated 


alism 
r the 


Colt 
think 
1eard 
press, 
er. 

very 

very 


leases 
ared, 

your 
yusly, 


THE 


and I 


paper 


FREEDOM OF INFORMATION AND SECRECY IN GOVERNMENT 15 


pusiness. I have just attended a meeting here of managing editors 
taking up problems of how best to inform the people through coopera- 
tive effort in the Associated Press. My particular assignment for 
this organization is a continuing study and report on freedom of 
information. 

However, the views expressed here are entirely my own and I 
represent no organization, as such. 

The subject of freedom of information has so many ramifications 
that it is best to discuss only one phase and I have selected one which 
J think you will find illustrates that secrecy in Government denies 
to citizens their constitutional rights; that whereas the newspaper or 
other news media simply loses stories, secrecy threatens the citizens’ 
freedom. 

The Nation’s courts, Federal and State, long have been a great 
source of information, acting through the investigative powers of 
grand juries and other arms to adduce evidence in open court righting 
many wrongs which might have flourished in secrecy. But in recent 
years there has been a trend in a specialized field of the judiciary 
which has reversed this traditional freedom of information. It has 
grown in the theory that the courts must protect a juvenile from the 
consequences of public disclosure of his acts. 

The secrecy necessary to shield the juvenile must in many instances 
be so complete that the young person actually is denied his rights, 
including the right to be present at his trial, the right to face his 
accuser, the right to a public hearing, and, in effect, the right of appeal. 
The court can and often does decide at a secret hearing, listening to 
only those witnesses he summons, the guilt or innocence of a boy or 
girl under 17 years old. And if the judge chooses, he can withhold 
any information of the court’s action not only from the news media, 
but from law-enforcement agencies, even the police who arrested 
the youngster, and from school authorities and others who might 
have a present or future interest in the child. All records showing 
the acts of the child and the court procedure in his case may be 
destroyed. All this in the interest of secrecy to protect the juvenile 
from the public gaze. 

To bring this situation into more sharp focus we can take the ex- 
ample of my State, Missouri, where the legislature in 1957 enacted a 
juvenile code which already was in effect in more or less drastic form 
in more than half the States. At present the number having secrecy 
provisions for juvenile delinquents has grown to 32 States. All have 
the basic philosophy of what has come to be known as the juvenile 
court movement. 

(At this point, Senator Ervin entered the hearing room.) 

Mr. Cott. Proponents of this new code called the old laws archaic 
and of horse and buggy vintage, pointing out that the bulk of the laws 
were written in 1911. Juvenile court judges all over Missouri were 
invited to meet in the State capital to help draft the law. Only four 
responded—those from the large cities, including Kansas City. 

The code was drawn to rehabilitate delinquents, not punish them— 
not even the penalty of public scorn is to be applied to them or their 
parents. Two provisions of the law: 

(1) The general public shall be excluded (from juvenile covrt Fearings) and 


only such persons admitted as have a direct interest in the case or in the work 
of the court. 
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(2) Peace officers’ records, if any are kept, of children, shall be kept separate 
from the records of persons 17 years of age or over and shall not be open to in. 
spection or their contents disclosed except by order of the court. 


These two provisions are based on the theory that public censure 
of juvenile delinquents hinders rather than helps the youths in their 
efforts to rehabilitate or society’s efforts to rehabilitate them. 

The provisions are an integral part of the code. Proponents of the 
code have repeated that punishment has been tried for hundreds of 

ears and has been proven unsatisfactory as a deterrent to crime, 
rime, their argument continues, has not stopped in these many years, 
Therefore, punishment is not the answer, especially with youths. 

So they argue, let’s stop asking for an eye for an eye. Let’s stop 
being emotional, vindictive and revengeful in meting out justice to 
juvenile offenders. Let’s try to understand and help them, instead. 

One way of punishing a juvenile is to print an account of his de- 
linquency in the daily newspaper and mention his name, they pot 
out. This is quite true. They ignore the fact, however, that the 
publication of an account of his delinquency and the publication of 
his name serves another purpose as well. It warns those who might 
suffer from his acts in the future. 

One of the chief architects of the juvenile code in Missouri was 
Judge Henry Riederer of the Jackson County juvenile court. Ina 
recent speech he made the following observations in defense of the 
secrecy provisions of the code: 

The essential feature of laws relating to juveniles is the creation of a specialized 
court for dealing with them. The procedure of this court is less formal and more 
paternal than that of criminal courts. The child is protected from undue publicity 
for reasons similar to the privilege involved in doctor-patient or lawyer-client 
relationships. There is an attempt to counsel in a delicate, sensitive and highly 
personal relationship with the child and the family. The child is protected from 
association with adult criminals and the courts of this State are directed to provide 


such care, guidance and control as will conduce to the child’s welfare and the 
best interest of the State. 


This, it would seem, is the basic philosophy of the code. 
Continuing, the judge said: 


Another matter which has been grossly exaggerated is the alleged ‘‘secrecy” in 
juvenile court proceedings. Webster says “‘secret’’ means ‘‘concealed’’ and 
‘“hidden.’”’?’ The problems of youth today are so widely known and discussed 
they cannot be concealed. How foolish it would be for those responsible for the 
mighty problems of youth to hide them from anyone sufficienctly mature to under- 
stand and sufficiently interested to be willing to help. 

Privacy? Yes. The privacy necessary to conduct hearings in an informal, 
relaxed atmosphere. But secrecy. No. Confidentiality? Yes. The confiden- 
tiality which is essential to acquire the confidence of those needing rehabilitation, 
but secrecy? No. 


Riederer’s speech was aimed directly at defeat of a bill introduced 
in the general assembly that would have ridded the code of those and 
a few other provisions. Commenting on this bill, the judge said: 


Another provision in this proposed legislation would make the juvenile court 
a public arena by repealing the widely adopted provision that the general public 
shall be excluded and only such persons admitted as have a direct interest. This 
clause is a cornerstone of the Standard Juvenile Court Act, and it is contained in 
the laws of some 31 other States. Many of them make the exclusion mandatory, 
and not discretionary with the court, as is permitted in Missouri. 

It should not be difficult to see the incompatibility of formal procedures, as in 
a public jury trial, with informal conferences deemed necessary to give the court 
the confidence of the children and their parents. Sometimes it is essential to bring 
out ugly but pertinent facts. None of us is anxious to wash his dirty family linen 
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in public. But highly personal family problems and reluctant admission of faults 
may be of the utmost importance to a wise disposition of a juvenile case. 

Obviously the judge and the Missouri legislators feel that delin- 
quents should be allowed to make their mistakes without the public 
knowing of them. Newspapers, radio, and television stations in 
Kansas City, for instance, have followed the policy of not revealing 
the names of juvenile delinquents in some cases before the code was 
passed and have continued to do this. When the crime, however, is 
of such a serious nature that society was concretely harmed by the 
act, or when the juvenile has such a long record of past offenses that 
it is reasonable to assume delinquency has become a habit with him, 
his name has been used. 

The proponents of this secrecy offer several arguments in addition 
to those mentioned in the judge’s speech, all of which bear considera- 
tion. Among them are: 

1. Some youths consider it a matter of pride to be mentioned in 
news articles as delinquents. It gives them a feeling of accomplish- 
ment, for they have become newsworthy. 

While their peers may not exactly respect them for their crimes, 
they at least notice them. And a certain amount of youthful admira- 
tion often accompanies this recognition. So mentioning the delin- 
quent’s misdeeds in print, with his name attached to it, may en- 
courage him to do the same type of thing again. 

2. Some children do wrong to embarrass their parents. They might 
even use their power as blackmail. They realize that public censure 
frequently is a powerful punishment for parents. 

3. Once neighbors learn from news media that a boy is a delinquent, 
they won’t give him a chance to return to the righteous path. They 
scorn him, ignore him, and stay away from him. It is harder for him 
to get a job and people do not trust him. So rejected, he is inclined 
to return to delinquency and crime, perhaps in desperation for recog- 
nition, money, ego, security; perhaps in defiance to the society that 
has rejected him. 

And so the Missouri Legislature and legislators from many other 
States, have passed laws which in effect are secrecy laws. 

Now, there was a bill introduced in the legislature at this session 
which would have repealed the secrecy provisions of the juvenile code, 
and I received a telegram last night which said: 

House committee in Jefferson City voted Wednesday night to kill both the bills 


to take some of the secrecy out of the juvenile code. Committee on Civil and 
Criminal Procedures acted 5 minutes after hearing opposition. 


So apparently, the juvenile code secrecy provisions stand in Mis- 
souri. 

These laws assume that all juvenile court judges are allwise, and 
will not falter or deviate from their duties, even though the persons 
who elect them are not informed of how well they perform these duties. 

This ignores the fact that in a large city the bench of juvenile court 
judge is considered the least desirable of all in the circuit. Usually 
= newest or least popular or least efficient man on tbe bench is given 
the job. 

At present, Judge Riederer is performing, as far as we can deter- 
mine, an admirable job on the bench of the juvenile court. He has 
been at the job 7 years. When he took the job, he openly admitted 
he did not want it. He considered it the short end of the stick, as did 
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the court en banc that assigned him to it. In the course of 7 years 
he has become one of the most influential juvenile court judges in the 
country, prominent in the National Association of Juvenile Court 
Judges. 

He works long hours and takes great pains in examining the social 
histories of each child before holding a hearing on that child. He is 
complimented by his unpopularity with both the social workers of the 
court and many law enforcement officers because he walks a tightrope 
between their conflicting interests. 

No other judge on the Jackson County bench wants the job and 
only one other has said he would even accept it. That individual sits 
on the bench when Riederer is absent. He does not examine the 
social histories and he disposes of 20 cases in court in approximately 
a third of the time Riederer takes. Some probation officers, when 
they have a particularly knotty case they would just as soon be rid 
of, wait until he is scheduled to sit on the bench, and then schedule 
that case for that day. It usually is disposed of as the probation 
officer would desire, for the judge prefers to take the probation officer’s 
recommendation without question in nearly all of the cases. 

This is mentioned only to point out that judges vary in ability and 
interest in the job on the juvenile court bench. A quick look at the 
circuit judges in second, third, and fourth class counties of Missouri 
emphasizes this point even better. Most of them, and this is said 
without reservation, have little interest or knowledge of juvenile court 
procedure or theory. ‘They devote perhaps 5 percent of their time 
to juvenile court matters in the three, four, or five counties of their 
circuit, the rest on adult matters. 

Yet they have the power, by law, to railroad a juvenile to the State 
training school without a public hearing, without the youth even 
having the right to be present at the hearing, without any require- 
ment that a transcript of the hearing be kept, and with a complicated 
right of appeal that has the near effect of no appeal at all. 

These courts frequently bar news media from juvenile court hear- 
ings, even in cases of capital crimes. Two examples of this were the 
Daniel Woolridge case in St. Joseph, Mo., and the Sammy Falbo 
murder case in Clay County. Woolridge shot four members of his 
family to death. Falbo molested a 10-year-old girl and then suffo- 
cated her. Both cases were transferred to the criminal court of adult 
jurisdiction ultimately, but both had juvenile court hearings first. 
Both juvenile court hearings were closed to the public, which included 
news media. 

Not long after the new juvenile code was made law, the attorney 
general of Missouri was asked to render an opinion as to whether law 
enforcement agencies could exchange information regarding delin- 
quents. This was a preposterous issue. The attorney general held 
that there could be such an exchange, but that the name of the 
offender should be omitted in some instances. 

He said that information involving motorcars may be given the 
national automobile theft bureau but the name of the child must be 
omitted. The same ruling applied to insurance companies and lawyers 
interested in civil action. 

This ruling eased a problem law enforcement officers in Missouri 
and neighboring States had had to face as a result of the secrecy 
provisions. 
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This was the first example of the difficulties the law was causing. 
Law enforcement officers were not alone. School officials also found 
themselves affected. 

Until September 1957, a month after the law went into effect, the 
Kansas City Board of Education was receiving a daily report from the 
Kansas City Police Department’s youth bureau giving it the name of 
every child attending a public school who was apprehended by police 
and sent to Jackson County juvenile court authorities. 

This information was transcribed into the school discipline record 
of that youth for future reference. It gave school authorities more 
information on the actual character of their students and when one 
of them later became involved in a difficulty at school, it aided school 
authorities in determining what type of discipline was needed. 

After the code was passed, this information no longer was sent to 
the school officials. 

Last March, when police and school officials were discussing estab- 
lishing formal liaison on delinquency matters (after two rather scan- 
dalous incidents had occurred, partly because of a lack of liaison 
between the two bodies), the chief of police and superintendent of 
schools found themselves hamstrung by the secrecy provision of the 
code and Bernard Brannon, police chief, pointed out that ideal liaison 
could not be effected. 

He said that if school authorities called police seeking information 
about a student 16 or under, police could not give them any informa- 
tion without the consent of the juvenile court. Later an “understand- 
ing’ was worked out among the court, police, and school officials that, 
in effect, got around the law—but barriers against a free flow of 
information still exist. 

(At this point, Senators Ervin and Wiley left the hearing room.) 

Mr. Cott. Kansas City’s efforts to reduce the delinquency rate has 
been characterized always by the problem of the left hand not knowing 
what the right hand was doing. While formal liaison exists between 
the court and the schools and the court and the police, there still are 
innumerable instances of one agency having important information 
that would aid another, yet that information was withheld for one 
reason or another. ‘The juvenile code has contributed to this directly 
sometimes, other times indirectly. 

What are some of the other effects of this situation? 

The juveniles themselves have been affected strangely by it. Most 
delinquents probably would do the same thing today whether they 
faced prison sentences or a pat on the back from a social worker. 
Others, however, I believe, are encouraged to land into trouble 
because they know that they will not be punished as severely as if they 
were adults. 

The cry, ‘“You can’t touch me, I’m a juvenile,” has been uttered 
too frequently to police officers in Kansas City to go ignored. This 
stems directly from their realization of the confusion among adults of 
how to cope with the social phenomenon of modern-day delinquency. 
Many juveniles realize full well that no matter how seriously they 
harm society, society will not retaliate very severely. They look at 
the county institutions for children merely as places which transplant 
them from the streets and partially curtail their freedom. Yet they 
know there are no walls around the institutions and the majority of 
children sent to the institutions run away at least once while there, 
if not many times. 
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As they are told over and over again they are not as responsible as 
adults are, they tend to act irresponsibly. Immunity from public 
censure by news media is one of their escapes from punishment. 

There are a great many more youths who fear public censure than 
there are those who ao it and view it as free publicity and ego- 
balm. There is little doubt that the fear of public censure via news 
media has been a positive factor in crime prevention for years. This 
is particularly so among the middle- to upper-class families. The 
delinquency in Kansas City has shown a marked lack of respect for 
the middle to upper-class children who not only are protected from 
panty by the laws but are even better protected from the courts 

y the police. 

Schoolteachers, principals, schoolchildren and neighbors frequently 
are unaware of the presence in their midst of a seriously delinquent, 
maladjusted, disturbed or even psychotic child because of the secrecy 
laws of the State. In one sense this is as it should be. If they do 
not know of a child’s delinquent past, they will not hinder his attempts 
to make amends. At the same time, however, they may be placed 
in jeopardy by their ignorance. A case in point is the youth men- 
tioned earlier—Sammy Falbo. 

It was clear to his father and those in social agencies, both public 
and private, that Sammy Falbo was dangerous, or at least in need 
of psychiatric attention. He was earlier involved in minor crimes 
that would have made newspaper stories and broadcasts had he been 
an adult. This public attention could have forced his confinement. 
Before he killed the 10-year-old neighbor girl, he was diagnosed by 
a psychiatrist as schizophrenic and in need of long-term “residential” 
(confined) therapy. The parents of the little girl did not know of 
this. Had they known, they might never have let their child walk 
into the woods with the boy. They would have been warned by news 
serve Sammy now serves a 60-year sentence but the little girl 
is dead. 

This, of course, is second guessing, but the point should be clear. 
Not only would the girl’s parents have known of the boy’s potential, 
but the general public would have known as well. Had the public 
known, the public officials who were aware of the case doubtless would 
have handled the matter differently. A thorough study of the case 
by the Star showed clearly that there were more than one instance 
of buck-passing and negligence on the part of public officials where 
there should have been concern and action. The public officials 
lagged because they knew their negligence would not be known 

ublicly. 
' A few months ago, the Star asked Maj. Doral Denison, head of the 
police youth bureau then, that juvenile ‘custody reports’? be made 
available on a daily basis. 

News media have ready access to adult arrest reports of police and 
to complaint reports of burglaries, robberies, and all other types of 
crime. This simplifies news coverage and makes for faster and more 
accurate transcription of crime news to the public. 

The “custody reports” are forms used to detail crimes committed by 
juveniles. They tell the nature of the crime, the name of the victim 
and the police department’s disposition of the case. They also con- 
tain the name, address, and age of the offender. 
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Major Denison refused to open these juvenile records for inspection, 
pointing out the juvenile code prevented him from doing so and 
adding that he would be subject to a $500 fine. Chief of Police 
Brannon backed him up on this. The result? 

News media in Kansas City now must rely on two sources of 
information for incidents of juvenile delinquency. One is the juvenile 
court, when it permits reporters to attend hearings. The other is 
through tips from victims of juveniles outraged by their actions. 

News media are therefore unable to present an accurate, up-to-date 
picture of the problem of delinquency in Kansas City and in vast 
areas of the United States. 

Thus the public may be deluded daily into a false sense of security 
concerning the amount or extent of delinquency. 

The public may be led to believe a fiction that juvenile courts are 
functioning efficiently, when they are not. It is not unreasonable to 
question which these agencies are more interested in—protecting 
youths from “undue publicity” or protecting themselves from public 
scrutiny of their activities. 

The Kansas City Police Youth Bureau handles about 5,000 cases a 
year. Some are cases involving the innocent, youthful victims of 
parental neglect—the child found late at night roaming the streets, 
the youngster beaten unmercifully by a drunken father. Far more 
are cases of outright, clear-cut delinquency—the young hoodlums, 
the juvenile gang members, the adolescent rapists, burglars, robbers, 
car thieves, wild’drivers, and even the youthful killers—the city had 
three of these last year. 

Of that 5,000, only 45 percent are sent from police headquarters 
to county juvenile authorities. The other 55 percent are released 
with warnings, strictly out of court. Many of these have committed 
offenses that would have landed them in municipal court or before a 
county magistrate had they been adults. 

Yet police officers, untrained in social work, psychiatry, psychology, 
and some not even formally educated, are given a tremendously im- 
portant responsibility in disposing of these nearly 3,000 cases on their 
own. It is unthinkable they should have such power, but to have 
such power and to use it in secret, is unimaginable. Yet this is what 
happens every day. 

Ifi—and this is not to say that it does happen—but if influential 
parents or powerful underworld characters are able to apply pressure 
on police officials to free their children from juvenile court action, 
they may do it in legal secrecy. Police have legal safeguards against 

ublic cognizance of irregular or incompetent actions by them. The 
aw assumes, quite erroneously, that all police officers are honest and 
immune to pressures. Unfortunately, the legislators have no reason 
to assume this. 

To go a step further—of the approximately 2,200 juveniles referred 
by police to the Jackson County probation department each year, 
only about half ever go to court. This is because an “intake depart- 
ment”’ in the probation office screens these police referrals. Half are 
dismissed for a variety of reasons, some good, some questionable. 
The other half are assigned to “deputy juvenile officers” or “‘probation 
officers,’ most of them trained or at least experienced social workers 
on the county payroll who conduct investigations into the background 
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of these juveniles, starting at birth and sometimes going as far as a 
psychiatric diagnosis. After a few months, the case goes to court. 

Again, these public officials are able to work in secret. If they are 
dishonest or incompetent, the public has no way of knowing, except 
through happenstance. 

So 25 percent of the original annual 5,000 cases go to court. Again 
the prospects of secrecy are present. The Jackson County juvenile 
court judge at present allows news media to cover hearings, but usually 
with a provision that the defendant’s identity be concealed. The 
court has the power to eject newsmen from the hearing at any time 
he pleases. 

Another effect of these secrecy provisions is ironic in light of the 
public pronouncements of many of the staunchest supporters of the 
code. Jackson County and Kansas City, just as most counties and 
cities in America, lack adequate facilities to cope with delinquency—to 
prevent it or to rehabilitate those already involved. In Jackson 
County the facilities are not only inadequate, they are pitifully poor. 

The reason for this, of course, is that the public is not adequately 
concerned over delinquency to provide the private funds or the public 
pressure on officials to correct the inadequacies. 

So long as the news media of the city are forbidden by law to 
report accurately the extent of the delinquency problem, it is doubtful 
that the public will ever become aroused sufficiently to demand 
corrective action. 

So long as the schools—faced with serious discipline problems—are 
denied full cooperation and a free flow of information about the 
out-of-school delinquency of their own pupils, they will be unable to 
cope effectively with many of their own problems. 

So long as police and probation officers and judges are allowed to 
perform their duties in an atmosphere of secrecy—legalized secrecy— 
the competenace and honesty of these public officials and public 
servants cannot be guaranteed. 

So long as the juveniles are denied the basic rights of an open trial, 
under the theory that secrecy is the palliative for their criminal 
illness, they will fail to receive the full and impartial justice which 
is the result of an informed public opinion penetrated by freedom of 
information. 

Senator Hennines. Mr. Colt, on behalf of this committee, I am 
sorry that Senator Ervin, of North Carolina, who was here, and 
Senator Wiley, have both had to leave. I assure you that it was 
not due to any discourtesy or lack of interest in the subject matter 
you presented. They came here with a view of indicating their 
interest, and were then called away to other committee meetings. 

It happens, Mr. Colt, that I am chairman and have been a member 
of the Senate Committee on Juvenile Delinquency going on 6 years. 
I was at one time a prosecutor in St. Louis. I also happen to be 
chairman of the Committee on National Penitentiaries of the Senate. 
So what you have discussed is a matter to which I have given a 
great deal of thought and study. 

The Committee on Juvenile Delinquency spent 3 days in New 
York about 6 weeks ago making an inquiry into the juvenile court 
system there, the parole system, the practices and procedures, and 
we had some conflicting opinions from several of the judges of the 
New York City area. 
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These are things that, as you indicate, so many people feel will go 
away if you just don’t pay so much attention to them. They won’t 
go away. = 

I visited many of these reformatories and penitentiaries and I saw 
the human wreckage, old-time violators who come back and come 
back in the penitentiaries, and in the reformatories you see many of 
the young ones. 

Of course, this problem is never going to be completely solved, it 
is going to be insoluble, but there are so many things that can be done. 

As a matter of constitutional rights, this committee is, too, deeply 
concerned with the constitutional rights of these juveniles, to be 
represented in court, and concerned with the proposition of whether 
he or she should have a public trial, which is one of the provisions, as 
we all know, in our bill of rights. 

There are several areas of thinking in this field, and I want to 
especially thank you for having devoted your time and obviously 
considerable painstaking effort to have a prepared, fine and thoughtful 
statement, and it will be made a part of the record of these proceedings, 
and will be of great assistance to us, not only to this committee but 
other committees. 

Mr. Slayman, have you any questions you care to ask of Mr. Colt? 

Mr. Starman. No; I haven’t, Senator, because I know we want to 
get on with other witnesses this morning, and I know thatjall these 
editors have very important meetings elsewhere. 

If something develops, perhaps we can exchange some views 
through correspondence and have it incorporated in the record. 

Mr. Coir. Thank you very much. 

Senator Hennincs. I hope we will have further opportunity to 
discuss this with you. Thank you so much for being here with us 
this morning. 

The next witness is Mr. James S. Pope. 

Would you be good enough to come forward, Mr. Pope? 

I ond tin to say that it gives me extreme pleasure to introduce 
another outstanding leader in the field of journalism, James S. Pope, 
who is executive editor of the Louisville Courier Journal & Times. 

Aside from being the executive editor of this great newspaper, 
Mr. Pope has indeed an enviable reputation as a public-spirited citizen 
who has contributed very much of his time and talent to public 
service. 

In 1957 Mr. Pope was the recipient of the John Peter Zenger 
Award for outstanding service in the field of journalism. He is a 
past-president of the American Society of Newspaper Editors, and 
also has been chairman of the Freedom of Information Committee 
of the American Society of Newspaper Editors 

Mr. Pope, we are very happy and honored that you have come to us 
today, and we would be glad to have you proceed in any manner 
that suits you, either reading from your manuscript, if you have one, 
interspersing it with comments as you go along, or testifying 
extemporaneously. 

Mr. Porr. Thank you, Mr. Chairman. 

Senator Hennines. With that preliminary, I will be very glad to 
recognize Mr. Pope as our next witness. 
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STATEMENT OF JAMES S. POPE, EXECUTIVE EDITOR, Sens 
LOUISVILLE COURIER JOURNAL orderet 

Plea: 

Mr. Popr. Thank you very much, Senator Hennings. Mr 


I have a very short written statement, but I don’t think I will eyep | ghatex 
read all of it. 1 will refer to it simply to outline my approach befor, | gnd it 
this committee. You 
\» I have had the pleasure of appearing twice before the Moss com. | Sena 
mittee over in the House on this same general subject, another piecg | Mr. 
of legislation, but I personally think the amendments to the Admin. | Sena 
istrative Procedure Act are as important as anything before this Cop. | Mr. 
gress in the long-range view, and I am particularly happy to come | facts, : 
here and do what I can to add to the record. don’t 1 

I may say that I am speaking also, at their request in the last | I wa 
couple of days, for the Southern Newspaper Publishers Association, | for an 

I have been either chairman or on the committee of the American | Iam 
Society of Newspaper Editors for 9 years now, and I have had the | rule on 
necessity of educating myself somewhat on the issues in this battle | tion, b 
between knowledge and ignorance of the public, and I have had to | decisio 
learn something about the philosophies and strategies of those who | | had 
claim a sort of superior power over our knowledge, and my pride ag | executi 
a citizen is pretty high, and my boiling point is fairly low, and I sup. | Sena 
pose those are the main qualifications I have for talking to you about | Mr 
this legislation at all. Moss ¢ 

I don’t see how the need for it can be questioned by anybody ex- | It p 
cept by those to whom the eyes and the ears of the public are simply | sme 
abominable to them. aie! 

The amendment has the same unassailable purpose as the amend- | and di 





ment to 5 U.S.C. 22, which is to restate clearly the original intent | Our 
of a law which has been grossly misinterpreted in the executive | go th 
departments. bringix 
Some officials seem to be able to use any phrase they can pick up | [aterm 
to prevent giving out information, but I never find them leaning very | its clos 
hard the other way. Tha 
Senator Hennines. You know, Mr. Pope, we had considerable | storne 
difficulty last year, insofar as the executive branch of the Federal | tives a 
Government was concerned, in passing the bill relating to secrecy in | the ba 
the executive departments horribl 
Mr. Pops. I know you did, sir. I wr 
Senator Hennines. Although there are some 80 more or less sep- | that th 
arate statutes which protect classified information and which protect | ad th 
information which, if released, might be inimical to the national | vas wr 
security and defense. tioning 
The FBI files are protected by some of these special statutes. In | whapy 


spite of some 80 statutes, we still found a very determined resistance | I cor 
on the part of the executive branch. However, the bill passed and “app | 
ultimately was signed by the President. But they did object and a 
continued to object during the consideration of the legislation. intense 
Mr. Starman. Mr. Chairman, I would suggest that at the conclu- | Sena 
sion of Mr. Pope’s remarks, that it would be most appropriate to | 1@— 
have included in the record your explanatory analysis of your free- 
dom of information bill, S. 186, which recently appeared in the | Sena 
January 1959 issue of the American University Law Review. MISsiOr 


gation, 
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Senator HenninNGs. We can get that. Without objection, so 
ordered. 

Please proceed. 

Mr. Pore. I will certainly be glad to have that included near 
even | whatever remarks I make, because I think it is a very fine analysis 
yefore | and it seems to me unanswerable. 

Your subcommittee 
com. | Senator Hennincs. Thank you, sir. 
piece | Mr. Porn. I beg your pardon? 

in. | Senator HenninGs. I said I thank you, sir. 

Con. | Mr. Pore. Your subcommittee is going to have a lot of detailed 

come | facts, and you, yourself, have analyzed this bill in such a way that I 
don’t need to say anything in detail about it. 

e last | Iwas merely going to suggest to the subcommittee the further need 

ation, | foran accelerated and a continuing attack on this whole front. 

erican | Jam sure sometime the Supreme Court is going to have a chance to 

1d the | rule on executive claims to almost infinite powers over public informa- 

battle | tion, but thus far, as you know, there is neither a statute nor court 

1ad to | decision that gives them more than a fraction of what they claim, and 

e who | [had some comment here, too, on the answers you got from the 

‘ide as | executive departments, which I think are the most illuminating 

Isup- | Senator Henninas. Have you seen those answers, Mr. Pope? 

about | Mr. Pore. Ihave. ‘They are very similar to the ones Congressman 
Moss got when he was trying to get information on 5 U.S.C. 22. 

dy ex- | It puzzles me that they always speak of hiding information as being 

simply | some oe patriotic service, and they never acknowledge at all the 
many historical instances of information which is suppressed for selfish 

mend- | and discreditable purposes. 

intent | Our committee has a longer memory. eg art eo several years 

cutive | go that 166 Federal tax officials had been , 60 for dishonesty 

inging from a Member of Congress a statement that the Bureau o 
ick up Revenue could “‘never regain public confidence until it sheds 
ig very | its cloak of secrecy.” 

That same year there was a gentleman named Oliphant who was 
Jerable | attorney for the Alcohol Tax Unit. Some of Mr. Oliphant’s opera- 
‘ederal | tives and some bartenders in New York stated some secret deals after 
recy in | the bartenders had watered their whisky seemed to me a particularly 

horrible sort of crime. 

I wrote Mr. Oliphant, and I got back a very haughty statement 
88 sep- | that this was information that concerned only the Alcohol Tax Unit 
protect | md the offenders; that it was none of the public’s business. Well, he 
ational | waswrong. ‘There was a scandal shortly. He had some severe ques- 

toning from congressional committees, and he resigned under very 
es. In mapPy circumstances. 

sistance | Leould give you scores of instances from our files which show that 
sed and | sip ing information is not the answer, as the answers you got 
ect and F ied, always in the public interest. It is very frequently in an 
















3 tense personal interest. 

conclu- | Senator Hennines. For example, Mr. Pope, if you will bear with 
riate to | le—— 

ur free- | Mr. Pops. Yes, sir; I would love to have your comment. 
jn the | Senator Henninos. I wrote to the Federal Communications Com- 


Ww. mission, which you know has been under some scrutiny and investi- 
gation. 
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Mr. Pore. Yes. 

Senator Hennines. This was the answer on the 11th of July of 
1958. We asked for their opinion. 

Dear Senator Hennineos: This will acknowledge receipt of your letter of July 
9, 1958, enclosing for the Commission’s comments a copy of S. 2148, a bill to amenq 
section 3 of chapter 324 of the act of June 11, 1946 (60 Stat. 238), to clarify ang 
protect the right of the public to information. 

The Commission now has this bill under consideration and our comment 
thereon will be forwarded to you as soon as possible. 

Sincerely yours, 
Joun C. Dorrrer, Chairman, 

From that time until this day no reply or further answer has beep 
received, and that was about 9 months ago. 

From the Department of Agriculture, for example, in summing wp 
the Acting Secretary of Agriculture, as you know, having read this 
report, says: 

The Department considers existing laws and procedures adequate to accomplish 
the declared purposes of the bill. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Mr. Pops. Why do they put that at the bottom of all those letters? 
Is that a legal requirement? What has the Bureau of the Budget got 
to do with that? 

Senator Hennineos. I don’t understand this governmentise, | 
have been in the House and Senate going on 16 years now, and I don’t 
understand what the Bureau of the Budget has to do with thei 
answering a simple request. 

Mr. Porgr. You weren’t asking them for money, were you? 

Senator Hennincs. No, I didn’t ask them for any money, buts 
little time to answer a letter. 

. That is rather typical, isn’t it, for some of these fellows: becoming 
enmeshed in rules and regulations and procedures, and submitti 
things here, there, and the other place... The old-fashioned word ‘ial 
to be ‘“‘redtape.’”’ But that is rather significant.. They consider it 
sufficient, period, that is all. a pine death 
--Mr. Pops. Well, the letters that fascinate me-are’ those fron the 
Attorney General. Now, the Attorney General, like his predecessor, 
is very free with warnings to you on ‘how not to write legislation, but 
let him suspect some remote involvement on Executive powers, and 
he comes out like a lion roaring out of a cage. 

As you know, there is no grant in the Constitution for sweeping 
Executive privilege. There is a sort of an implication that the Presi- 
dent, in very delicate fields like diplomacy and military matters, asa 
matter of security that for temporary periods of time he should, o 
course, control information, but the power that the Attorney Gener 
visualizes—the men who wrote the Constitution didn’t even give the 
President power to appoint an Ambassador except with the advice 
and consent of the Senate. How could they give him power to con- 
trol all the vital information that concerns all this country? 

Senator Hennines. Well, we wrote the Defense Department, a 
you know, on July 9. They have never answered that letter. 

The Department of Health, Education, and Welfare says i 
conclusion: 

The collation of this information, the development of an adequate report ia 


the light of it, and the review of the report in the Budget Bureau prior to its 
submission to the committee will, of necessity, require some time. 
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This is their reply of the 20th of November. 
uly of} Mr. Stayman. Your letter wason July9. 

Senator Henninas. Yes. They finally replied in November, but 

of July | they wound up to conclude by saying: 

; amend We regret therefore that it will not be possible to submit our report prior to 
‘ify and | the scheduled hearings, but we shall endeavor to do so as soon as possible. 
mmeny | And no further reply has been received. 

The Interior Department was written, and no reply whatever has 

been received from those gentlemen relating to any of these matters. 
rae, Now the Justice Department, of course, you have already alluded 
is been | to.. Don’t let me interrupt your discussion. 

Mr. Pope. You go right ahead. 
ing up,| Senator Hennines. You have read 
ad this | Mr. Porn. I am glad to have your testimony. 

Senator HenninGs. These replies, and have you been able to 
omplish | find any comfort in any letter of any legal or logical basis for the 

conclusions they reach, Mr. Pope? 
bmission | Mr. Pops. No, sir. 

Senator Henninas. Might it be considered an attempt to shut the 
letters? com out of what they are doing? Information of what they are 
get got | doing? 

Mr. Pore. I think most of them base their legal pretexts on the 
tise. | Attorney General’s opinion, which is why his letter fascinates me. 
I don’t | He is very amused. Herefers to popular slogans like “the people’s 
h their | right to know.” 

pon t believe a public officer who knows any history should scoff 

pular slogans. They have been pretty powerful in our history, 
, buts Re eesabar one: ‘Taxation without representation is tyranny,” 

I don’ t imagine many people smiled over that slogan, and there was 
coming | a little number back in, I guess it led the Hit Parade in 1775, that 
mitting | sid, “Give me liberty or give me death.” 
rd wd Senator Hunninas. Yes. 
sider it | ‘Mr: Porz. To sneer at popular slogans in a popular government‘ 

- | seéiis to me—— 

rom thé} Senator Henninos. “Slogans” is a new word. 

lecessor,| Mr. Porn. I think it has got more dignity. Mr: Rogers is amused 
ron, but by somebody he refers to as ‘“‘the outsider.”” He says— 

ers, and the outsider to whom secrecy can be quite frustrating. No doubt all of us at 

times would like to sit in and wish to hear deliberations of judges or congressional 

weeping committees or Cabinet meetings to find out the basis for a particular decision 
1é Presi- oraction. 

ers, a88| Well, I sure would like to sit in on them. I don’t consider it par- 
ould, of ticularly amusing that there are so many executive sessions. I don’t 
Generil | worry too much about those in congressional committees, because if 
give the | there is any news in them I think it very seldom dies. You know, 
e advice | there are some fine reporters in Congress. [Laughter.] 
r to col-| Mr, Pops. I think Cabinet meetings might be pretty dull, but I 

would like to hear the Supreme Court debate with itself sometime. I 
ment, &| am sure those exalted gentlemen have nothing to be ashamed of 
r. | Why shouldn’t we listen to them? 

says | I think Mr. Rogers has got a wonderful idea, and he ought to get 
aedit for it and listen to more of them. 
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I did put in the record, Senator, a note about amendment 9 to the 
Constitution which I think has been the most forgotten and neglected 
one. It says that— 

The enumeration in the Constitution of certain rights shall not be construed to 
deny or disparage others retained by the people. 

And the Supreme Court decision about 20 years ago said—it goes 
to the heart of it— 


Natural right of the members of an organized society united for their common 
good to impart and acquire information about their common interests. 


Now, that is undoubtedly a natural right that the people have not 
turned over to anybody, and I think we are all getting a little weg 
of the claims of executive privilege which practically wipes out those 
rights, and I hope your subcommittee will approve this amendment 
and work for it and show your purpose to put a stop to it. 

There is another slogan I suppose Mr. Rogers would be amused at, 
It says, “Freedom cannot be granted, it must be taken,” and I think 
maybe it is time to take it back. 

Thank you. 

Senator Hennines. Even speaking as an outsider that you have 
been describing? 

Mr. Pope. Yes, an outsider. I will put my statement in the record, 

Senator Hennines. We are appreciative. We know what your 
records have been, as do we all as to what we are undertaking to do, 
and we would profit by a more extensive consideration of your views, 
but you have many obligations, and the fact that you are here on 
another very important, engrossing undertaking, prevents you from 
doing that. 

We want to thank you for having taken the time to come here and 
having given us the benefit of your thoughtful study of this question 
and your familiarity with it. 

he complete prepared statement of James S. Pope is as follows:) 


Testmony Berore THE SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS OF THE 
a ON THE JUDICIARY OF THE U.S. Senate, By James S. Pops, Aran 
17, 195 


Chairman Hennings and gentlemen of the subcommittee, my name is James §. 
Pope. I am executive editor of the Courier-Journal and the Louisville Times, 
and since 1950 I have been either chairman or a member of the Committee on 
Freedom of Information of the American Society of a eos op Editors. Also, 
for the second time before a congressional committee, I speak for the Southern 
Newspaper Publishers Association. I am here to express my views on 8. 186. 
I am not an expert of any sort; but in order to do my job I had to educate myself 
with some thoroughness on the question of knowledge versus ignorance for 
citizens of our democracy; and of necessity I received a special education on the 
philosophies, the techniques, and the strategies of those Government officials 
who claim some absolute power of decision on how much we Americans should 
know. I had to contend with this attitude earlier than most, and as a citizen 
my pride is high and my boiling point low. I suppose those are my chief qualifi- 
cations in speaking to you about amending the Administrative Procedure Act. 

I do not see how the need for this legislation can be questioned, except by those 
to whom the eyes and ears of the people are abominable. The amendment should 
be approved and passed. It has the same unassailable purpose as the amendment 
to 5 U.S.C. 22—to restate clearly the original intent of a statute whose meaning 
has been distorted by executive interpretation. I think a process of clarification 
should be continuous in Congress, and especially in the area of public access 
public knowledge. 

Some officials seem to use any law, any ambiguous phrase, any pretext, to con- 
ceal intelligence in which we all have a stake as citizens; it’s rare indeed for one 
of them to strain the other way, to search out interpretations that will open 4 
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record or a proceeding, to sift out a phrase from the Constitution or from a statute 
which will make revelation a natural and ordained act. It is this frightened cult 
of secrecy which I have had to observe closely for the past 9 years, and now I’m 
getting a bit frightened myself. If our citizens must be shielded this carefully 
from the common business of their own Government, we may be doomed already. 

You have many facts on record, gentlemen, and will hear other testimony about 
specific ambiguity in the present act, invitations to the abuse of executive powers, 
and I have no doubt you will act to make the intent of Congress clear. For myself 
and for those with whom I have worked on our committee, I want to suggest the 
further need right now for a continuing and accelerated attack by this subcom- 
mittee on the forces of suppression now concentrating their fire on this amendment. 
Long after S. 186 is a part of the law we will be faced by this challenge to public 
knowledge which picked up steam during and after World War II, and got. a shot 
of synthetic fuel from a Presidential letter in May 1954, during the MeCarthy 
hearings on the Army. From this one letter, written hurriedly by some White 
House troubleshooter to safeguard military polities, has been extracted more 
mileage than was produced by any document of similar substance in history—and, 
believe me, that tread is threadbare now. 

I am sure that some time, and perhaps soon, the Supreme Court wil! be called 
upon to rule on executive claims to almost infinite powers over public information. 

hus far, as vou all know, there is no decision and no statute conferring more than 
afraction of the magnitude of these claims. 

But meanwhile our only hope is you, the Congress, and that is why my main 
plea to you today is to recognize the long-range character of this conflict, to regard 
this amendment merely as a second step in mobilization. 

A vital question right now is: Where lies the burden of proof? When a citizen 
wants access to information about his own business why should he have to prove 
in laborious detail that he has a need for and a right to this information? Why 
should not the disdainful spokesmen for secrecy have to advance in each category 
of official data some fresh evidence that confidentiality is essential? We don’t 
expect them to do this for the benefit of the press; their denial is not merely to 
newsmen, of course; we are greatly outnumbered by the lawyers, the students, 
the historians, the scientists who find the visible part of our Government slowly 
shrinking, as a sinking iceberg would shrink, more and more of it hidden beneath 
the surface. They have put us on defense; they seize on phrases that make their 
concealment a patriotic service; they never acknowledge the many historical 
instances of information suppressed for selfish and discreditable reasons. 

Our ASNE committee has a better memory. We reported in 1952 that 166 
Federal tax officials had been discharged, 60 for dishonesty, bringing from a 
Member of Congress a statement that the Bureau of Internal Revenue could 
“never regain public confidence until it sheds its cloak of secrecy.’’ I recall that 
year an attorney for the Alcohol Tax Unit named Oliphant. His communications 
had a contemptuous quality echoed today in letters from the Attorney General’s 
Office on the same issue. We had raised a question of secret deals between 
Federal agents and tavern owners who were watering their whisky. Mr. Oliphant 
informed us haughtily that this concerned only the ATU and the offenders; it 
was none of the public’s business. He was wrong. A scandal broke, and Mr. 
Oliphant suffered some sharp interrogation from congressional committees. He 
resigned in unhappy circumstances. I could give you from our files scores of 
similar cases in which concealment of information was not in the public interest, 
but clearly in a personal interest. 

Ido not think for a moment the majority of officeholders are dishonest. Some 

undoubtedly are, and many more are just very shy about disclosure of words and 
actions which might reveal incompetence or carelessness. I just wish there were 
franker ‘admission all around that secrecy can have and has had many motives, 
not all covered by any means in the pious responses of the departments and bureaus 
to your subcommittee’s request for comment on this bill. 
_ The Attorney General’s Office, for example, is strong on a separation of powers, 
indicating a faith that this formula is the answer to all our ills. But his letter in 
import just about stripped you of some key legislative powers, and revealed no 
confidence whatever in your ability to use those you have. Fierce to defend any 
fancied encroachment on executive prerogative, the Attorney General, like his 
predecessor, is uncommonly free with warnings to you of the Congress on how 
not to write legislation. Indeed, he has gone far past you, and added to the 
Constitution some invisible wings potent enough to support all nonelected and 
honjudicial angels of government in infinity and impunity—the magic wings of 
executive privilege.’ 
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As you well know there is no specific grant in the Constitution of such a priy. 
ilege. There is merely an implication that the President should withhold in the 
diplomatic and military fields matters of such delicacy as to affect our security 
as a nation. But nowhere will you find conferred the broad and unappealable 
power to conceal any and all information at the whim of any and all executives 
for any length of time—the power visualized in the Attorney General’s answer to 
your chairman, and in other recent writings. The men who wrote the Const. 
tution did not give the President power even to appoint an ambassador except 
with your approval; it’s not likely they meant to give him a power to hide away 
from you and the people the routine details of official business. 

As the distinguished former counsel of ASNE, Harold L. Cross, said in his 
classic study of the issue: 

“Happily the existence of such a ‘privilege’ is not ‘sound constitutional] doe. 
trine’; not yet at least. It is instead a mere unresolved claim by those officials 
to an unrestricted right of privacy. It is as wide open as all outdoors.”’ 

Why has a claim to executive omnipotence been thrust forward so boldly in the 
past decade or so? Do the claimants think Government has become so big they 
can wear us down, make us lose interest? Whence comes a consuming zeal to 
protect the people from something not vet proved a public danger, public knowl- 
edge? I have watched this fantastie fiction grow in recent vears and I am stil] 
baffled. Of all the dangers we must face they manage to hint that the greatest js 
the one we have always considered our primary pillar of strength, an informed 
electorate. 

This fear shines through their letters to your chairman, especially that of the 
Justice Department. Our Constitution devoted much care to forestalling transi- 
tory gentlemen in government from deciding—execept when expediency requires 
it temporarily—-what the public interest is; but Attorney General Rogers seems 
to live in a nightmare over the possibility that the public itself will get a chanee 
to decide public interest. 

There are undoubtedly classes of information, types of files, which even though 
no national security is involved deserve a temporary confidential status. I see 
no reason why they cannot be covered by statutes, just as personal income figures 
and similar data are, and not left to the mercy of officials who can always think 
up a reason to withhold. I think we need laws on information so clear the 
Attorney General will have little or no interpreting to do. His answer is all 
too certain. 

It is revealing, I think, that this gentleman spoke so contemptuously of “popular 
slogans, such as ‘the people’s right to know.’ ”’ I find this phrase rather noble, 
Words may be the most important artillery in the arsenal of freedom. Certainly 
without them no people can summon the will to win and keep their freedoms, 
Scoffers are foolish to forget the dignity and power of popular slogans. 

“Taxation without representation is tyranny’? might have brought a superior 
smile to some lips a couple of centuries ago, but not for long. I believe the hit 
parade of 1775 was led by a little number called ‘‘Give me liberty or give me 
death.’’ I recall another simple saying that may irritate parts of officialdom: 
“Knowledge will forever govern ignorance.” Is it the truth of the slogans that 
disturbs Mr. Rogers, I wonder? That last one was uttered by a man who knew 
what the Constitution was trying to say, and he did not seem concerned about 
“excessive privilege.’’ He was James Madison. 

The Attorney General had a tolerant smile, too, for something he called ‘The 
outsider,’’ which I am afraid is us * * * “the outsider to whom secrecy can be 
quite frustrating at times. No doubt all of us at times have wished that we 
might be able to sit in and listen to the deliberations of judges in conference, to 
an executive session of a congressional committee, or to a Cabinet meeting in 
order to find out the basis for a particular action or decision.”’ 

Well, now, Mr. Rogers couldn’t be more truthful. A lot of us have wished to 
do just that, to understand the causes and motives of action and decision, because 
the decisions once made become ours; and the actions we must finance. I take 
him much more seriously than he meant to be taken. Lack of public under- 
standing is hardly a good public joke. Most Cabinet meetings I expect would 
be pretty dull. Most executive sessions of committees should be wide open, 
but we don’t have enough reporters to cover them all, and if there’s any news in 
a meeting it seldom dies. There are some great reporters in Congress. I would 
like very much to hear the Supreme Court debate with itself. I’m sure those 
exalted gentlemen could have nothing to be ashamed of. 

I say give Mr. Rogers’ idea a trial, and him the credit. If public welfare suffers 
in some instance,you can act—with public knowledge of your action—to protect 
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it, Maybe the only result would be better laws, better administration, and better 
court decisions. 

There is an important phrase in amendment 1 which gives people the right to 

tition the Government for redress of grievances. My grievance is that amend- 
ment 9 has just about been forgotten. It says: 

“The enumeration in the Constitution of certain rights shall not be construed 
to deny or disparage others retained by the people.” 

One of the retained rights, gentlemen, is cited in a 23-year-old Supreme Court 
decision : 

“It goes to heart of the natural right of the members of an organized society, 
united for their common good, to impart and acquire information about their 
common interests.” 

That right will never be surrendered by the citizens of this Nation, because 
they know that would bring a quick ending to their organized society. You will 
not find a democracy that ever survived the seizure of control of information by 
a government. There’s another popular slogan I like: “Freedom cannot be 

nted, it must be taken.’”’ I say it’s time to take back freedom of information, 
and passage of this amendment will make your purpose unmistakable. 


(The analysis of S. 186 by Senator Hennings, previously referred 
to, follows :) 

[Reprinted with the permission of the copyright owners, The 
American University, Washington College of Law.] 


{From the American University Law Review, January 1959] 


A LEGISLATIVE MEASURE TO AUGMENT THE FREE FLOW OF 
PUBLIC INFORMATION 


(By Hon. Thomas C. Hennings, Jr.*) 
I. INTRODUCTION 


Access by the public to information about governmental affairs is a requisite 
part of any system of self-government. In the words of James Madison: “‘Knowl- 
edge will forever govern ignorance. And a people who mean to be their own 
governors, must arm themselves with the power knowledge gives. A popular 
government without popular information or the means of acquiring it, is but a 
prologue to a farce or a tragedy, or perhaps both.” ! Implicit in the concept of 
the sovereignty of the people is the assumption that the people have a right to 
know what their government is doing.? 

These propositions are self-evident, and public officials almost without excep- 
tion pay lip-service to them. Yet, in recent years there has been in this country 
an increasing tendency toward secrecy in government. The trend toward 
secrecy in the Federal government has become so pronounced, in fact, that during 
the past several years a number of members of both houses of Congress have 
ao. grave concern about it.3 

n the Senate, the Subcommittee on Constitutional Rights has been making 
a detailed study to determine the extent to which restrictions on freedom of 
information are infringing the constitutional rights of the people. In the House 
of Representatives, a special subcommittee of the Committee on Government 
Operations has been devoting its entire attention to various aspects of govern- 
ment secrecy.5 

Without question, some of the present-day secrecy in the federal government 
can be attributed directly to the Cold War in which our nation has been engaged 
for the past decade. In our struggle with the worldwide forces of Communism, 


*United States Senator from Missouri. A.B. Cornell University, L.LB. Washington University, hon- 
LL.D. Central College. Member of the Bar of Missouri. 

1 Quoted in Lasswell, National Security and Individual Freedom 62-63 (1950). 

1“Tf there be any rule of the English common-law that denies the public the right of access to public 
records, it is repugnant to the spirit of our democratic institutions. Ours is a government of the people. 
Every citizen rules... .’”? Nowack vy. Auditor General, 243 Mich. 200 (1928). 
} #See, for example, 103 Cong. Rec. A5264 (daily ed. July 2, 1957) (remarks of Senator Yarborough); 103 
Oong. Rec. A2670 (daily ed. April 3, 1957) (remarks of Representative Macdonald); Washington Post, 
March 25, 1957, p. 8 (remarks of Senator Morse). 

‘See Hearings Before the Subcommittee on Constitutional Rights of the Senate Committee on the Judi- 
ES ne Cong., 2d Sess., Pts. 1 and 2 (1958). 

‘See Hear on Availability of Information From Federal Departments and Agencies Before a Sub- 
committee of the House Committee on Government Operations, 84th Cong., 2d Sess., Pts. 1-7 (1955 and 
1956), and 85th Cong., Ist and 2d Sess., Pts. 8-14 (1957 and 1958). 
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the national security has demanded increased secrecy about many governmental 
activities, particularly those involving military affairs. But not all of the re 
strictions on the dissemination of information about governmental activities 
which have occurred in recent years can be ascribed to the necessities of nationg] 
security. In the course of its study, the Senate Constitutional Rights Subeom. 
mittee has come across many instances of what have appeared to be completely 
unwarranted withholdings of information from both the public and the Congreggs 

When the departments and agencies involved have been asked by what ay. 
thority such withholdings have been made, they have cited and attempted to rely 
upon a wide variety of federal statutes, executive orders, regulations, and direg, 
tives.’ Many departments and agencies, including even some of the independent 
regulatory agencies, have cited, in addition, the so-called ‘executive privilege” 
doctrine under which executive officers are said to have an inherent power to 
withhold information from both the public and the Congress when, in their 
discretion, the public interest requires it.§ 

Chief among the statutes cited by the departments and agencies as authority 
for withholding information have been sections 22 and 1002 of Title 5 of the 
United States Code.’ Section 22, known generally as the federal “housekeeping” 
statute, gives executive departments authority to prescribe regulations for the 
“custody, use, ana preservation of the records, papers, and property”’ appertainin 
to their departments. Section 1002 is the public information section of the 
Administrative Procedure Act. A close look at the language and the legislative 
history of these sections shows that neither was intended to authorize the secreey 
practices for which they have been cited.!° 

To prevent continued miscitation of Sections 22 and 1002, two bills were intro. 
duced in the Senate in 1957 to amend these sections of the Code.!! Companion 
bills were introduced in the House of Representatives. The provisions of the 
bill dealing with Section 22 already have become law.’ The bill which would 
amend Section 1002 presently is under consideration by the Subcommittee on 
Constitutional Rights.“ It is the purpose of this article to review the provisions 
of the bill, and to explain the amendments to Section 1002 proposed by it. 


lI. SECTION 1002 
Section 1002 of Title 5 of the United States Code as it is now written reads: 


**§ 1002. Publication of information, rules, opinions, orders and public records. 


“Except to the extent that there is involved (1) any function of the United 
States requiring secrecy in the public interest or (2) any matter relating solely 
to the internal management of an agency— 

‘““(a) Every agency shall separately state and currently publish in the Federal 
Register (1) descriptions of its central and field organization including delegations 
by the agency of final authority and the established places at which, and methods 
whereby, the public may secure information or make submittals or requests; 
(2) statements of the general course and method by which its functions are 
channeled and determined, including the nature and requirements of all formal 
or informal procedures available as well as forms and instructions as to the seope 
and contents of all papers, reports, or examinations; and (3) substantive rules 
adopted as authorized by law and statements of general policy or interpretations 
formulated and adopted by the ageney for the guidance of the public, but not 
rules addressed to and served upon named persons in accordance with law. No 


6 See, for example, instances of withholdings set forth in Hearings, supra note 4, at 287-428 and 537-588. 

7 The authorities cited are conveniently collected in Replies From Federal Agencies to Questionnaire 
Submitted by the Special Subcommittee on Government Information, House Comm. on Government 
Operations, 84th Cong., Ist Sess. (Com. Print 1955). 

§ For a recent and authoritative expression of the ‘‘executive privilege” doctrine, see the testimony of 
Attorney General William P, Rogers before the Senate Constitutional Rights Subcommittee, Hearings 
supra note 4, at 2-48. 

® Hearings, supra note 4, Pt. I, passim. See also 8. Rep. No. 1621, 85th Cong., 2d Sess., 3-4 (1958). 

10 For a recent resume of the legislative history of 5 U.S.C. 22, see S. Rep. No. 1621, 85th Cong., 2d Sess. 
2 (1958). As to 5 U.S.C. 1002, see Administrative Procedure Act, Legislative History, S. Doc. No. 24, 
79th Cong., 2d Sess., 2-3, 15-17, 193-194, 198-199, 215, 225, 255-257, 314-315, 356-358 (1946). 

1! The bill to amend Section 22 (S. 921) was introduced in the Senate on January 29, 1957. It sought to 
amend Section 22 by adding at the end thereof these words: ‘‘This section does not authorize withholding 
information from the public or limiting the availability of records to the public.” 

The bill to amend Section 1002 (S, 2148) was introduced May 23, 1957. The text of the bill is set forth in 
full at pp. 23-24, post. Bill reintroduced 86th Cong., S. 186, January 12, 1959. 

12 Among the identical bills introduced in the House of Representatives were H.R. 2767 (introduced by 
Representative Moss); H.R. 2768 (introduced by Representative Dawson); H.R. 2769 (introduced by 
Reprocmiatire Fascell); and H.R. 3497 (introduced by Representative Multer). See Hearings, supr 
note 5, a "i 


18 H.R. 2767, 85th Cong., was signed into law August 12, 1958 (Public Law 619). 
4S, 186, 86th Cong., Ist Sess. (1959). 
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n shall in any manner be required to resort to organization or procedure 
not so published. 

“(b) Every agency shall publish or, in accordance with published rule, make 
available to public inspection all final opinions or orders in the adjudication of 
eases (except those required for good cause to be held confidential and not cited 
as precedents) and all rules. 

#(e) Save as otherwise required by statute, matters of official record shall in 
seeordance with published rule be made available to persons properly and directly 
concerned except information held confidential for good cause found. 

As noted above, this section, which was enacted into law June 11, 1946, is the 
public information section of the Administrative Procedure Act. Its legislative 

istory shows clearly that Congress intended it to serve as a means of insuring 
that the public would receive adequate information from government agencies 
about their operations and procedures. As stated by the Senate Judiciary 
Committee in 1946: 

“The public information requirements of section 3 are in many ways among the 
most important, far-reaching, and useful provisions of the bill. For the informa- 
tion and protection of the public wherever located, these provisions require 
agencies to take the mystery out of administrative procedure by stating it. The 
section has been drawn upon the theory that administrative operations and 
procedures are public property which the general public, rather than a few 

jalists or lobbyists, is entitled to know or to have the ready means of knowing 
with definiteness and assurance.’ 

It is ironic—but the studies of the Subcommittee on Constitutional Rights 
show it to be an indisputable fact—that this statute, ‘drawn upon the theory 
that administrative operations and procedures are public property which the 
general public is entitled to know”, frequently has been invoked by government 

ncies as authority for denying information to the public. 

Part of the explanation for what must be viewed as the failure of Section 1002 
to achieve its original purpose seems to lie in the way the section was written. 
Some of its terms and phrases are vague and undefined, giving agency officials 
wide latitude in interpreting and applying them. Among these terms and 

are: 

1. any function . . . requiring secrecy in the public interest 

2. any matter relating solely to the internal management of an agency 

3. required for good cause to be held confidential 

4. matters of official record 

5. persons properly and directly concerned 
6. information held confidential for good cause shown. 
failure of Congress to define these terms and phrases more precisely delivered 
the hands of the departments and agencies a weapon which many of them 
not hesitated to use in the cause of secrecy. The aim of the amendments 
to Section 1002 proposed in this bill is to tighten the language of this section by 
replacing these loose terms and phrases with language of more definite meaning, 
and to make it clear beyond any doubt that the basic p of the section is to 
insure the dissemination of the maximum amount of information reasonably 


ese 


Ill, TEXT OF THE BILL 


The bill, as it was introduced in the Senate, reads: 


“A BILL to amend section 3 of chapter 324 of the Act of June 11, 1946 (60 Stat. 238) to clarify and protect 
the right of the public to information. 

“Re it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 3 of chapter 324 of the Act of June 11, 
1946 (60 Stat. 238) is amended to read as follows: 

“uc. 1002. Public Information. 

“In order to provide adequate and effective information for the public— 

“‘(a) ORGANIZATION AND Forms.—Every agency shall separately state and 

tly file for publication in the Federal Register and the Code of Federal 
tions: (1) descriptions of its central and field organizations, including 
delegations by the agency of final authority; (2) statements of the general course 
and methods by which its functions are channeled and determined, including 
the nature and requirements of all formal or informal procedures available; (3) 
descriptions of all forms for public use and instructions related thereto including 





. Administrative Procedure Act, Legislative History, S. Doc. No. 248, 79th Cong., 2d Sess., passim 
Id, at 198. 
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a statement of where and how such forms and instructions may be obtained; ang 
(4) every reorganization, amendment, or revision of the foregoing. 

“« “(b) RuLEs.—Every agency shall separately state and promptly file for pubjj. 
cation in the Federal Register and in the Code of Federal Regulations: (1) gy 
procedural rules; (2) rules relating to the availability of information to the publi: 
(3) all statements of general policy or interpretation formulated and adopted: 
(4) all other rules; and (5) every amendment, revision, or repeal of the foregoing 

“«*(e) ORDERS AND Oprnions.—Every agency shall promptly file its orders 
and opinions, or make them available to the public in accordance with a rule 
published in the Federal Register and the Code of Federal Regulations statip, 
where and how they may be obtained, copied, or examined. No order or opinion 
shall be valid or effective until it has been published or made available for publi 
inspection. 

“*(d) Pusiic Recorps.—Every agency shall promptly make available to the 
public, in accordance with a published rule stating where and how such records 
may be obtained, examined, or copied, all records, files, papers and documents 
submitted to and received by the agency. Public records include, but are not 
limited to, all applications, petitions, pleadings, requests,:claims communications 
reports or other papers and all records and actions by the agency thereon, except 
as the agency by published rule finds that withholding is required by subsection 
(f) hereof. f£veryi ndividual vote and official act of an agency shall be entered 
of record and made available to the public. 

“*(e) Errect or FarturE To Pusuisn.—No rule, order, opinion or public 
record, shall be relied upon or cited by any agency against any person unless jt 
has been duly published or made available to the public in accordance with this 
section. No person shall in any manner be required to resort to any organization 
or procedure not so published. 

“<«(f) Excreptions.—The provisions of this section shall not require disclosure 
of subject matter which is (1) specifically exempt from disclosure by statute, (2) 
required to be kept secret in the protection of the national security, or (3) of such 
a nature that disclosure would be a clearly unwarranted invasion of personal 
privacy; however, nothing in this section authorizes withholding of information or 
limiting availability of records to the public except as specifically stated in this 
subsection.’ ”’ 

IV. ANALYSIS OF THE BILL 


Introduction 


The introductory statement to Sectidn .1002 proposed in the bill is aiined at 


outset that the purpose of Section 1002 is ‘‘to. provide adequate and effective 
ijformation for the.public,” it is hoped that the remaining language of the section 
will be read and interpreted in the-light of this purpose, and that it will be used to 


authority to withhold information, 


Section 1002 (a)—Organization and Forms 


that every agency shall separately state and publish in the Federal Register 
descriptions of its central and field organizations and statements of the general 
course and methods by which its functions are channeled and determined. Added 
to this is the requirement that these items also be published in the Code of Federal 
Regulations. This latter requirement should have the salutary effect of making 
the Code of Federal Regulations a more important and useful vehicle for public 
information than it is now. 
The present language of Section 1002(a) regarding publication of information 
dealing with forms and instructions is changed so as to eliminate any doubt that 
information about all forms and instructions for public use are to be published. 
The existing requirement that agencies publish the enumerated items “‘cur- 
rently” is changed to a requirement that they file these items for publication 
“promptly.” This change, together with the requirement that ‘every reorgan- 
ization, amendment, or revision’’ likewise be filed promptly should aid materially 
in keeping the Federal Register up to date. 


making. clear the intent of Congress in enacting this section. _By stating at.the. 


effectuate the dissemination, not the restriction, of information. . All of. the, 
exceptions to the publication requirements, of the section as it now is written have. 
been modified and transferred to the last subsection, where they are less prominent: 
and should bé considerably less inviting to agency officials in search of statutory 


This subsection in the bill retains the present requirement of Section’ 1002(a) . 
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Finally, the provision in Section 1002(a) that ‘‘no person shall in any manner 
be required to resort to any organization or procedure not so published” is trans- 
ferred to subsection (e), which deals with the effect of failure to publish not only 
any organization or procedure, but also any rule, order, opinion or public record. 


Section 1002(b)—Rules 


For purposes of clarity and style, the publication requirements relating to rules 
are transferred in the bill to this separate subsection. The relatively narrow 
eategory of rules described as “substantive rules adopted as authorized by law” 17 
js eliminated, and the far broader categories of ‘all procedural rules” and ‘‘all 
other rules” are added. The inclusion of these new categories should result in 
the publication of the multitude of rules contained in the unpublished ‘‘manuals, 
handbooks, digests, indexes, legal opinions, interpretations, bulletins, field letters, 
circulars, fand] instructions’ apparently used by many agencies." 

The requirement in this subsection of the bill that “every agency shall separately 
state and promptly file for publication . . . rules relating to the availability of 
information to the public’? emphasizes the public information purpose of Section 
1002. It should serve not only as a means of informing the public of its right to 
information about agency operations and procedure, but also as a constant 
reminder to the agencies of their obligation and duty to furnish such information 
to the public. 

Section 1002(c)—Orders and Opinions 


This subsection requires that all orders and opinions, without exception, be 
ublished or made available to the public in accordance with a published rule. 
Until this requirement is met, orders and opinions are not to become valid or 
effective. Eliminated is the vague and undefined phrase, “required for good 
cause to be held confidential,’’? which on its face permits an agency to exercise 
practically unlimited discretion in keeping orders and opinions confidential. 


Section 1002(d)—Public Records 


This subsection replaces Section 1002(c) as it now reads. It affirmatively’ 
reguires that every agency shall promptly make available to the public “all records, 
files, papers and documents” submitted to and received by it (subject only to the 
exceptions specifically set forth in subsection (f)). The restrictive phrase, ‘‘per- 
sons properly and directly concerned”, is. eliminated. The term “official record’ 
also.is eliminated,. and ‘‘public record”’ is-used in its stead. ‘‘Public reeords’’ are 
defined to include applications, petitions, pleadings, requests, claims, communica- 
tigns, reports,.and other papers (except those excluded under the provisions of 
sibsection (f))—thereby giving agency officials a precise standard by which to 
determine what:must“be:made public and what may be kept confidential. Elimi- 
nated, entirely in the. bill,is the exception found in.subsection (c), ‘information 
held confidential for good cause found.” 


Section 1002(e)—Effect of Failure to Publish 


“This subsection provides that “no rule, order, opinion or public record, shall 
be relied upon or cited by any agency” unless it has been made public as required 
under this section. In addition, it provides that no one need resort to any organi- 
zation or procedure not so published. . These provisions, in effect, constitute the 
penalty clause of Section 1002, and are tailored to serve a dual purpose—to compel 
agencies to comply with the publication requirements of the section, and to protect 
members of the public in cases of noncompliance. 


Section 1 002(f)—Exceptions 


The Administrative Procedure Act presently excepts from its publication 
requirements “any function of the United States requiring secrecy in the public 
interest’”’ and ‘‘any matter relating solely to the internal management of an 
agency.” These phrases are eliminated in the bill as being too ambiguous. 
Substituted for them are three specific categories of information which an agency 
is not required to divulge. These are: (1) information specificially exempted 





” The narrowness of the interpretation generally given to ‘substantive rules’’ is illustrated by the mean- 
_ to the phrase in the Attorney General’s Manual on the Administrative Procedure Act 22-23 
7). 


% See Commission on Organization of the Executive Branch of the Government, Task Force Report on 
Legal Services and Procedure 147-152 (1955). 
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from disclosure by other statutes; (2) information ‘required to be kept secret 
in the protection of the national security’’; and (3) information of such a nature 
that disclosure would be “a clearly unwarranted invasion of personal privacy.” 

These exceptions are considerably narrower than those now contained in the 
Act. They have been tailored carefully to accomplish the dissemination of the 
maximum amount of information reasonably possible, and, at the same time, to 
protect both the national security and all traditionally recognized rights of 
privacy of the individual. They also have been designed not to interfere with the 
operation and effect of a number of other federal laws which in certain cages 
permit or provide for limited restriction of information by government depart. 
ments and agencies. 

The final clause in this subsection of the bill provides that “nothing in this 
section authorizes withholding of information or limiting availability of records 
to the public except as specifically stated in this subsection.” This langu: 
is patterned after the words in the amendment to Section 22 of Title 5 of the 
United States Code which was enacted into law in the last Congress.” It has the 
same purpose as its counterpart in Section 22—to insure that agency officials 
shall no longer miscite the statute as authority to conceal information to which 
the public is entitled. 

Vv. CONCLUSION 


Admittedly, it is difficult to legislate with any great degree of specificity in an 
area as broad as that encompassed by the Administrative Procedure Act. This 
undoubtedly accounts for the fact that so much of Section 1002 is couched in such 
general terms. A decade of experience with Section 1002 has shown, however, 
that if it is to accomplish the stated purpose for which it was enacted, some of its 
language must be clarified and some of its provisions made more specific. The bil} 
discussed herein represents one attempt to do these two things. Further analysis 
and study will enable improvements to be made in the bill, but at this point it 
seems accurate to say that the bill goes far toward making Section 1002 the 
public information section Congress originally intended it to be. 

Senator Hennines. The next gentleman is an old friend of mine 
from my own State, the distinguished dean of the school of journalism 
at the University of Missouri, Dean Earl English. 

It is with great pleasure, Dean English, that we greet you here this 
morning, and I suppose we would not be considered prejudiced in 
favor of the State in which I happen to have been born and raised 
to say that Dean English is saipetoellly one of the Nation’s foremost 
journalistic educators. He is dean of the University of Missouri's 
famous and renowned school of journalism. Many members of the 
working press here in the Capital and in Washington from all over 
the country have told me that they have gone to the school of journal- 
ism at Columbia, Mo. 

Dean English himself is renowned as an author of many books deal- 
with journalism and with journalistic education. 

e began his career as a reporter on several newspapers and became 
dean of the Missouri University School of Journalism in 1951, and he- 
has been awarded the very high honor of having been given the Pace-- 
maker award and Sigma Delta Chi award for research in journalism, 

There is a great deal more I could say, as I may have said about 
the witnesses who have preceded you, Dean English. Without further 
comment, I think we would like to recognize you and hear from you 
upon this subject. 





_ 1* Altogether, there are approximately 80 statutes now in effect which restrict disclosure of government. 
information of one sort or another. See Hearings, supra note 4, at 985-1017. 
%® See note 11, supra. 
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STATEMENT OF DEAN EARL ENGLISH, SCHOOL OF JOURNALISM, 
UNIVERSITY OF MISSOURI 


Mr. Eneutsu. I have a brief statement here I would like to read. 

Journalism teachers, and I am speaking, I hope, for journalism 
teachers, and I am | gemma of the American Association of Schools 
and Departments of Journalism, have more than passing interest in 
the problems involved in this hearing and freedom of information in 
general. We are engaged in preparing young men and women for 
the profession of journalism, which is basically concerned with digging 
out and passing along significant information to the public. 

It is natural that we should worry about any practices in Govern- 
ment which may eventually make the job of the reporter virtually an 
obsolete craft or profession. 

This concern is not limited to withholding through Executive privi- 
lege purportedly stemming from the Constitution. Our young re- 

rters are finding increasing news restrictions in all branches of 
government—from school boards and justice of the peace courts up 
through city, county, and State offices, boards and commissions. 

This is not a right-to-work argument for journalism school gradu- 
ates, nor for newspapers and broadcasters either. The point has been 
made many times in these hearings: our system of government is 
based on an informed people, and reporters, newspapers, and broad- 
casters so far seem to be the best channels for getting the attention 
of the public and passing along some of the information required to 
make individual decisions. 

I have read much of the printed criticism of S. 186, the freedom 
of information bill under consideration here today. Certainly I am 
in no position to dispute the technical obstacles which have been 
cited by many executive departments and agencies as reasons for 
rejecting this proposal, even though to an outsider, such as I, it 
would appear that the stated objections are fully accounted for in the 
exceptions clearly set forth in the bill. In this connection it is 
interesting to note that virtually the same objections were advanced 
against the amending of 5 U.S.C. 22. 

I should like to make a point which has to do with the basic 
assumption apparently underlying this whole problem. Both the 
pros and cons are agreed that in the long run we all seek the end 
expressed in the overworked expression, “an informed public.” An 
occasional doubt of this arises, however, as in the case of persons who 
tend to ridicule what they call a new and popular phrase, “‘the 
people’s right to know.”’ But an informed public is generally recog- 
nized as our goal, the goal of all of us. 

This informed public carries a kind of silent assumption that the 
og are either informed or they are not informed. Actually we 

ow today that no one is ever informed, that is, fully, on anything. 

We can only hope that the public will, first, care enough about 
Government to hold some interest in it, and, second, that enough 
valid information will be available so that most of our decisions will 
be for the common good. 
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It follows, it seems to me, that every effort must be made to make 
the affairs of Government open to the public outside the restrictions 
that have been carefully set forth in this bill, to the end that the 
public can be better informed. Every little gain, no matter how 
small, is an important one. 

A little suppression here, a little delay on this, distortions and mis. 
statement of facts, all wrapped up neatly in handouts, cannot help 
but discourage sustaining interest in Government. The constant 
parade of cases revealing unwarranted secrecy in Government is almost 
certain to induce disillusionment and cynicism, particularly in young 
persons, where we can least afford to have it. 

It seems to me we should work for the passage of this bill, to the 
end that the people will have a maximum foundation of truth on which 
to judge their Government and to exercise the role entrusted by the 
Constitution to voters. 

It has often been said that the struggle for rights of access to Goy- 
ernment information must necessarily be a continuing one. For even 
though we have helpful measures, such as the recently amended go- 
called housekeeping statute and the positive stand against executive 
power in bill S. 186, we shall forever have the difficult questions of 
determining the proposed exemptions. 

I should like to close my statement by pointing out that the Uni- 
versity of Missouri is attempting to lend a hand to the basic goal set 
forth in the bill being considered here today. With the assistance of 
many individuals and organizations, a Freedom of Information Center 
has been established in the school of journalism. 

First discussed on campus in March 1958, by leaders in the freedom 
of information cause, the center commenced operations in June of 
1958. In February this year, Edwin Moss Williams, with wide ex- 
perience as wire service executive and newspaper publisher, who has 
worked also in radio and public relations, came to the center as its 
first consultant. He is here today. Dr. Paul Fisher, associate pro- 
fessor in the school of journalism, was at the same time named execu- 
tive secretary. Formal dedication of the center is scheduled for the 
50th Annual Journalism Week, May 3-9, 1959, which will conclude 
the yearlong, worldwide 50th Anniversary Celebration of the school 
of journalism. 

The center operates on funds derived from gifts to the school, is 
now, and must remain, self-sustaining. 

The main purpose of this project is to file and disseminate infor- 
mation on abuses and triumphs of the people’s right to know about 
their governments at the various levels. 

No attempt will be made to assume leadership ia any particular 
case involving freedom of information. Rather, the center will 
serve as a kind of receptacle wherein every obtainable item of inter- 
est pertaining to man’s right to know, regardless of its point of view, 
may be carefully categorized and made readily available to any 
individual or group. ; 

Naturally we expect the ongoing interest in a library of this kind 
to be of great benefit to our journalism students, as well as those from 
other universities and from other lands. 

The center has embarked on a publications program that reaches 
an ever-expanding mailing list. Articles, speeches, panel discussions, 
abstracts of theses and dissertations, whatever bears on the prob- 
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Jems of a free press, are sought for publication. Contributions are 
welcomed and worthy ones printed. 
Tapes of speeches and kinescopes of TV programs on freedom of 
information are being collected; so, too, film and sound coverages of 
courtrooms. ‘This material, when a useful range is reached, will be 
cataloged and made available on request to schools and interested 
ups. aciekatames ea ; : 
The staff intends to maintain informal liaison with the various 
professional journalism organizations and is especially receptive to 
undertaking research tasks in the freedom of information area. A 
project is now underway in cooperation with the United Press Inter- 
national to look into the extent of press freedom in the principal 
countries of the world. 
Last December, as part of the 50th anniversary celebration, the 
school of journalism held the first freedom of information conference. 
The conference considered the freedom of information problem in a 
retrospective light. 
Next December the conference will look ahead as it broadens its 
base both geographically and mediawise, and I have enclosed here a 
list of the advisory council of the organization which, in the interest of 
time I shall not read but submit to you and hope that you will include 
it. 

Senator Hennines. We will be very glad to include it, Dean 
English, and without objection it will be made a part of the hearings 
of these proceedings. 

(The information referred to follows:) 

Members of the advisory council of the organization are: 

Howard Bell, assistant to the president, National Association of Broadcasters; 

Hugh Boyd, publisher, Home News, New Brunswick, N.J.; 

Herbert Brucker, editor, Hartford, Conn., Courant; 

William Bray, president, National Association of Managers (Press) ; 

Joseph Costa, chief photographer, King Features; 

Arthur Duncan, managing editor, Kansas City, Mo., Times; 

Ware Edgar, publisher, Knox, Ind., Republican; 

Lowell Jessen, publisher, Livermore, Calif., Herald; 

Coleman Harwell, editor and vice president, the Nashville, Tenn., Tennessean; 

Malcolm Johnson, assistant director of news, CBS, New York; 

Nicholas Pentcheff, vice president, International Federation of Free Journalists; 

Guy Easterly, publisher, La Follette, Tenn., Press; 

James 8. Pope, executive editor, Louisville Times and Courier-Journal; 

J.R. Wiggins, executive editor, the Washington, D.C. Post and Times Herald; 
and 

Arthur Witman, chief photographer, St. Louis, Mo., Post-Dispatch. 


Senator Henninas. To all of the gentlemen who have been gracious 
enough to come this morning to testify here, I would like to say in my 
own experience in passing our executive antisecrecy bill last year, I 
found nothing as helpful in having the bill reported out of the commit- 
tee, and even before the majority policy committee, of which I happen 
to be a member, where nine of us sit and determine more or less the 
scheduling of legislation, as the expressions of the newspaper editors 
and publishers either by way of editorials or letters to the Senators, 
explaining the purpose and the need for this legislation. 

It was of inestimable help to me; I cannot overemphasize it. 

In the rush of the great concourse of business here in the Senate, 
some things lose because they are not sensational. If we had an al- 
leged gangster or racketeer up here this morning, this hearing room 
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would be crowded, with cameramen and all the rest. But somethin 
such as this, that goes right to the very heart of what we like to thing 
of as being an informed and enlightened public in a democracy 
doesn’t seem to attract the attention of too many people. So we have 
had to rely upon you gentlemen who are up against the gun on this 

roblem, and who know what it really is in your gathering of news 

e have had to rely upon you as our strong right arm to help us ip 
this work, and I again want to express my appreciation to all of you, 
And I might say that Mr. Pope has been most steadfast and patient, 
He has come to us twice, and has been of the greatest assistance to 
us, as have all of you in your individual capacities. 

Dean English, there are a few questions | have. They relate more 
to broader aspects—not that you are not acquainted with them—byt 
I might save some of those questions for Mr. Williams, who is going 
to be our next witness. 

Again I want to thank you very much for coming here on behalf of 
this committee and giving us the benefit of your thoughts and opinions, 

Mr. Edwin Moss Williams. 

I don’t have to tell the members of the press here about Edwin 
Moss Williams and his career, which reflects the finest traditions of 
journalism. | 

He comes from a family of journalists. I had the pleasure of knoyw- 
ing his great and distinguished father at the School of Journalism of 
the University of Missouri. 

Mr. Williams has become an outstanding leader in the field of jour. 
nalism, of course, in his own right. At various times he has been ap 
editor, a publisher, a press service executive, and I expect a reporter, 
too. 

Mr. Witttams. Yes, sir. 

Senator Henninas. In 1946 Mr. Williams received the Missouri 
Honor Award for distinguished service to journalism. Just recently 
he was appointed head of the newly established Freedom of Informa- 
tion Center at Columbia, the University of Missouri. 

There are a great many other things that I might say, as I have may 
said about the gentlemen who preceded you, Mr. Williams, but I will 
not take your time and burden you with them, and I know the others 
know all about you. 

It gives us great pleasure on behalf of this subcommittee to welcome 
you here this morning, and to ask you to proceed in any manner that 
suits your convenience and your desire. 


STATEMENT OF EDWIN MOSS WILLIAMS, DIRECTOR, FREEDOM 
OF INFORMATION CENTER, UNIVERSITY OF MISSOURI 


Mr. WituiaMs. Thank you, Senator. I have just a short state- 
ment. 

Any opinions I express here will be my own, and not necessarily the 
Freedom of Information Center of which I am consultant. Neither 
are they opinions of the University of Missouri, which administers the 
center. 

I want to endorse the proposed amendment to the public informa- 
tion section of the Administrative Procedure Act, and reemphasize 
the concern the press has to the growing secrecy in Government. 

I do not feel qualified to comment on the legal aspects of the bill. 
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I would point out that the Freedom of Information Center located 
at Columbia, Mo., is concrete proof of the interest the press has in 
the matter. 

Senator Hennincs. That Freedom of Information Center, of 
course, Mr. Williams, is national in scope and character. It happens 
to be located at the University of Missouri, but it is not solely of and 
for that university or the school of journalism there, is it? 

Mr. Witurams. No. The center was financed—the establishment 
of it was financed by newspapers, radio, television stations, and others 
all over the country to aid in the fight for freer access to news. 

Since World War II there has been an increasing tendency toward 
secrecy in Government, and with ever-increasing secrecy, there is 
that much less freedom. 

I do not believe that it is because those responsible for carrying on 
on the public’s business necessarily have anything to hide, but be- 
cause it is easier to conduct their affairs in secret. 

The people do not know enough about how their business is being 
y This deprives their representatives of the benefit of the 
= thinking. 
ere was recently hung at the entrance of the National Press Club 
the Journalists’ Creed, in which it is stated: 

I believe that suppression of the news for any consideration other than the wel- 
fare of the society is indefensible. 

I think that is the attitude of all conscientious men. 

Some people in Government seem to feel the news media have 
some self-serving interest in their fight for access to news. 

Actually it is made in response to a sense of duty and a feeling of 
obligation and responsibility to the public which they serve. It is 
the public’s news of which journalists are mere trustees. 

I do not think with more access to Government information the 
press would benefit one penny financially. Newspapers could further 
their private interest far better in other fields. 

Vigilance in keeping people informed on serious Government news 
isnot the type of news which sells papers. No thinking newspaper- 
man would deny the wisdom of withholding the secrets of new 
weapons or certain other news relating to our national defense. 

What they do object to is to have their whole defense structure 
douded in such secrecy that the public is left in the dark. 

I am sure all members of this committee are aware that in addition 
to unjustified citation of 1002, the indiscriminate use of the top secret 
stamp is a tremendous deterrent to getting legitimate information to 
the public. 

Iam sure S. 186, if passed, would be a step in the right direction, 
and I am happy that Senator Hennings is leading this fight in the 
Senate since it is the public’s fight for their right to know. 

That is all, Mr. Senator. 

Senator Henninas. Thank you very much, Mr. Williams. I 
wondered if after your study of S. 186 you have any suggestion as to 
how it might be improved? I have no special pride in authorship. 
If you think there are any provisions it should contain to meet the 
circumstances and conditions we seek to remedy, I would be very glad 
tohave your opinion. 

Mr. Witurams. I think you have done a fine job in getting the 
exceptions at the bottom instead of the top. Whoever had the 
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Administrative Procedure Act, they start out with the exceptions 
instead of ending up with them, and I see you have got that revergeq 
and have got them down at the bottom now, which makes a whole lot 
more sense. 

Senator Hennines. Thank you very much, sir. 

It has seemed to be the most Sididal place for the exceptions, 

Mr. WittraMs. I would think so. 

Senator Hennines. It seems so tome. You are familiar with the 
so-called public records law which is in effect in some of the States 
Mr. Williams, in a general sort of way? 

Mr. Wituiams. Yes, I am. 

Senator Hennines. Going a step further, do you think a Feder] 
public records law patterned after some of those in effect in the 
States around the country might be effective if such a measure could 
pass the Congress? 

Mr. Witu1aMs. I wouldn’t see any reason why they should be in 
any different position than your State regulatory bodies and your 
Federal agencies. 

Actually, I think that these regulatory agencies, such as the FOC 
and SEC and all, really should operate in a goldfish bowl. There is 
no reason for any secrecy in those regulatory agencies. 

Senator Hennines. It certainly seems so to some of us, Mr, 
Williams. Of course, we have been taking this more or less a step 
at atime. The Executive last year and this year was trying to get 
the agencies and departments—for example, I have already read this 
from the Federal Communications Commission. They have had that 
under consideration since July 11 and we have had no further reply, 
The Federal Power Commission made a report which you haye 
probably read in the copy of the committee print which we forwarded 
to you. They conclude by saying: 

The Commission, therefore, while it would prefer a one-package consideration 
of proposals to amend the Administrative Procedure Act, has no objection to 
S. 2148 provided that it be amended to clearly indicate that interagency memo- 
randa of the type not heretofore considered to be public are not to be con- 
sidered as public records unless they become such by virtue of being made part of 
a public hearing record or-specific commission authorization. 

The Federal Trade Commission concludes by saying under date of 
September 12: 

The Commission does not believe that the proposed amendment to section 3 
of the Administrative Procedure Act is warranted, and, for the additional reasons 
stated above, opposes the enactment. 

That is the Federal Trade Commission. Interior, Interstate 
Commerce Commission 

Mr. Wiuuiams. There is no reason for any secrecy there, so far as 
T can see. 

Senator Hennincs. They are against it, just the same. 

Mr. Wiuurams. Yes. It is more convenient. 

Senator Hennrnoas. It would seem almost, without undertaking 
to be extreme or unfair with some of these agencies, it would seem that 
some of the reasons they assign give us even more basis and a better 
ground for continuing to press on this legislation. 

Mr. Witurams. Senator, I did 
‘ Senator Henninos. The character of the reasons they give is very 

imsy. 
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Mr. WituiaMs. Senator, I did a stint here for 5 months as con- 
sultant on information for one of the agencies, ECA. So I have some 
firsthand knowledge of how they operate in their efforts in withholding 
of information. But most of it, they just don’t want to bother. 

Senator HenninGs. It is too much trouble. 

Mr. WituraMs. Too much trouble. 

Senator Hennines. And outsiders should not be given some of 
these things, just on the general principle. 

Mr. WiuiaMs. There is a bad attitude. The attitude seems to be 
that instead of giving the public everything they should have, all the 
news, they just hand out what they wanted them to have. 

Senator Hennines. And by the same token they conceal sometimes 
what they want to conceal. 

Mr. Wiuu1aMs. That is always possible. 

Senator Henninos. It might reflect either upon inefficiency or in- 
eptitude or inaccuracy and various other things that might be em- 
barrassing but which are really public property. 

Mr. Slayman, have you any questions you would like to develop 
through Mr. Williams? 

Mr. StayMAN. Thank you very much, Mr. Chairman. I don’t 
have any further questions. I would merely suggest you extend the 
same courtesy to all the witnesses that we discussed with Mr. Colt 
this morning. 

We may want to exchange some more views before we mark up this 
bill to have it in the best possible form. If they express further views 
in writing, we might be able to incorporate improvements in the bill. 
‘ Senator Henninas. We will extend the same courtesy to Mr. 
Williams, of course, that was extended to Mr. Colt. I assume the 
gentlemen know that what I have said in this regard to Mr. Colt 
extends to allof you. We want to feel free to call upon you for further 

idance and assistance in pressing for the enactment of this legis- 
ation. 

We hope to get it through the Congress and signed ultimately by 
the President. 

Mr. Wiuurams. Thank you very much for this opportunity. And 
good luck to you. 

Senator Henninas. We appreciate very much your being here 
today, Mr. Williams, and we thank you again on behalf of this com- 
mittee and the Committee on the Judiciary. 

Are there any further witnesses? 

Mr. Starman. No, Mr. Chairman. I suggest that we insert in 
the record a copy of your article on a four-point freedom of informa- 
tion program that encompasses this bill published in the April 1959 
issue of the Progressive magazine. We have received a lot of favor- 
able correspondence about this article. It might appropriately be 
included in these hearings. 

Senator Henninas. Without objection, the article will be so in- 
cluded and made a part of the record of these proceedings. 

Gentlemen, again thank you very much for coming here and being 
with us today. 

We wish you all success and progress in the other work you are 
here to do. With that the committee will now stand in recess. 

(Whereupon, at 11:30 a.m., the hearing was recessed, subject to 
call of the chairman.) 
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[The following article from the Progressive magazine, April 1959 
is reprinted with the kind permission of the copyright owners.] ; 


[From the Progressive, April 1959] 
SECREC Y—THREAT TO FREEDOM 
(By Senator Thomas C. Hennings, Jr.) 


In the minds of most people in this country, governmental censorship probably 
is associated most closely with war or dictatorship. Official suppression of the 
truth generally is regarded as something alien to the American tradition of 
freedom and incompatible with our system of self-government. Yet, despite 
these national attitudes, censorship and suppression of the truth are slowly be. 
coming more and more commonplace in our federal government, and secrecy 
threatens to become the rule rather than the exception. 

During the past several years the Senate Constitutional Rights Subcommittee 
has been making a detailed study to determine the extent to which restrictions 
on freedom of information are infringing the constitutional rights of our people, 
A large part of this study has dealt with secrecy in government, and has included 
an examination of the information practices of the various executive departments 
and agencies. In the course of its work, the Subcommittee has come acrogg 
countless cases of withholding, suppression, and delay of information pertaining 
to government activities. The increasing frequency of such cases leads almost 
inevitably to the conclusion that more and more government business is bei 
conducted in secret. The nature of much of the information of government 
activity involved indicates that much of this growing secrecy is unnecessary. 

Some cases of withholding, suppression, or delay of information may be at- 
tributed to military necessity or the requirements of national security. Some 
may be honest mistakes. Others may be blamed on bumbling or ineptitude. 
But an alarmingly large number can be explained only as deliberate attempts by 
the public officials involved to manipulate the news either to avoid personal or 
political embarrassment, or for personal or political gain, or because they think 
the facts are simply none of the public’s business. The cases which fall in the 
latter category not only are inexcusable, but, if allowed to increase unchecked, 
could pose a serious threat to our survival as a free nation. 

Present-day restrictions on freedom of information about government activi- 
ties take a variety of forms. They range from outright suppression or censorship 
to misstatements of fact. They include the use of such techniques as delay, 
distortion, and evasion. 

Let me cite a few specific cases to demonstrate the use of each of these practices 
or techniques. All of these examples have occurred within recent years, and 
some of them are well known. Some are unique, but all of them will serve to 
illustrate practices in common use in the Federal Government today. 

Outright suppression.—Possibly the most celebrated example of outright sup- 
pression of information in recent years is the refusal of the Administration last 
year to release the Gaither Report to Congress. This report was submitted to 
the President by a group of prominent citizens after a lengthy study of national 
security requirements. It reportedly warned that the United States faces its 
greatest peril in history. Despite its great importance to the nation as a whole, 
the Administration refused to reveal the contents of the Gaither Report to either 
the Congress or the public, apparently because of the great political embarrass- 
ment and public excitement which might have resulted. 

A similar example of suppression of information reported last April to the 
Constitutional Rights Subcommittee involved a report prepared by a special 
committee of military experts appointed by the Joint Chiefs of Staff to examine 
the organization of the Defense Department. Apparently because this report 
endorsed a point of view contrary to the President’s Defense Department reorgan- 
ization plan, its contents were kept secret. In fact, the Constitutional Rights 
Subcommittee was told that the report had been so carefully suppressed within 
the Defense Department itself that a number of responsible military men whose 
duties would normally require that they understand the report had not even been 
permitted to see it. 

Delay.—This is one of the most common techniques employed today to manipu- 
late news about government activities. Here are several examples of the delayed 
release of the news which illustrate some of the purposes for which this technique 
frequently is used: 
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Several years ago the then Attorney General Herbert Brownell appeared on a 
commercially sponsored nationwide television program and broke the news that 
the Department of Justice intended to file an antitrust suit against the General 
Motors Corporation. Since guests on that particular TV program were invited 
to sppear only if they agreed in advance to disclose some newsworthy item, it 
seems the Attorney General must have delayed the release of this news in order 
to meet this obligation. 

A more recent example of such delay in the release of news occurred last year 
jn connection with the firing of a Thor-Vanguard combination rocket as part of 
the Air Force’s long-range rocket re-entry test series. When asked by a member 
of the House Space Committee whether any animals or anything else alive had 
been aboard the vehicle, a high-ranking Air Force officer who had witnessed the 
test replied, ‘‘No.”’ Yet, after a newsman reported several days later that a mouse 
pad been sealed in the nose cone of the rocket, and that the President had been 
expected to display the mouse at a White House press conference if it had been 
recovered alive, the Air Force officially confirmed that a mouse had been used in 


test. 

Another type of information delay which is commonplace in the government 
is the delay practiced almost routinely by some executive departments and agen- 
gies in supplying requested reports and other information to Congressional 
committees. During the course of its current study of government information 

tices, the Constitutional Rights Subcommittee itself has experienced many 
such cases of undue delay on the part of some departments and agencies. On 
July 9, 1958, for example, as chairman of the subcommittee, I wrote to 20 agencies 
oy executive departments requesting their official views on a freedom of infor- 
mation bill which I had introduced in the Senate and which was pending before 
the Subcommittee. The bill, coincidentally, was written to amend the public 
information section of the Administrative Procedure Act, under which most of 
the departments and agencies operate, to require them to give more information 
to the public. Almost eight months later, and despite the fact that a staff 
member of the Subcommittee repeatedly made follow-up telephone calls requesting 
the reports, seven of the 20 departments and agencies had not yet complied. 

Distortion.—Distortion of information, as the term is used here, includes over- 
emphasis of some facts and under-emphasis of others so as to create a false im- 
pression. This often has the same effect as a direct misstatement of fact, since 

ns receiving the information usually are misled. 

A recent example of such distortion of government information occurred when 
the President, at a White House news conference in January, displayed to news- 
men a five-pound atomic generator or battery. An Atomic Energy Commission 
spokesman referred to the battery as a “significant breakthrough’”’ in nuclear 
technology. The atomic battery story was headlined throughout the country, 
with emphasis placed on the great scientific “breakthrough”? which had been 
achieved. An obvious implication of the Atomic Energy Commission spokes- 
man’s remarks, which were played up in the press, was that such a light-weight, 
long-life atomic battery could be used as a power source in space satellites and 
vehicles. The Atomic Energy Commission did nothing to disabuse the press or 
the public of this notion until a prominent nuclear physicist publicly raised a 
question about the potential hazard to the entire world if such a battery, contain- 
ing highly radioactive isotopes, were attempted to be launched into space. The 
Atomic Knergy Commission then admitted that the radioactive isotope used to 
power the battery displayed by the President would not be used in anything but 
demonstration models. 

It is highly probable that in this case the President, as well as the press and the 
public, was misled by the facts which were presented by the AEC. In any case, 
the public received a highly distorted view of what actually had been achieved. 

isstatement of Fact.—Krroneous information about government activities, 
whether dispensed by accident or by design, is probably the most pernicious form 
of manipulation or restriction of information. The Air Force officer’s negative 
reply to the question whether anything alive had been aboard the Thor-Vanguard 
space rocket referred to above, in addition to being an example of delay of informa- 
tion, is an example of misstatement of fact. 

Another recent example occurred last year in connection with the handling of 
pebeity about satellite and missile launching operation at Cape Canaveral. On 

ecember 31, 1957, I wrote the Defense Department, as chairman of the Senate 
Constitutional Rights Subcommittee, requesting information about the handling 
and organization of the official publicity for the Vanguard project. I also ex- 
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pressed concern over reports I had heard that the Defense Department Planned 
to clamp a secrecy lid on the next attempt to launch a test satellite. 

On January 29, 1959—a date which later was to assume particular signif. 
cance—the Assistant Secretary of Defense for Public Affairs replied to my letter 
stating specifically that basically the Defense Department was following the same 
approach in providing information as to future Vanguard or Army satellite tests 
as it had in the case of the first Vanguard satellite test, and that no new secrecy 
requirements had been imposed on future satellite launchings. E 

On January 31, 1958, the Army successfully launched its first Explorer satellite 
from Cape Canaveral. The following day the New York Times revealed the 
existence of a secret agreement regarding news coverage of satellite and misgije 
launchings at Cape Canaveral. The general news editor of the Associated Pregg 
later corroborated the existence of such a secret agreement, and labeled it ‘a war. 
time code of voluntary censorship.”” He further revealed that the agreement — 
to which both the New York Times and the Associated Press had been parties— 
had been in existence since January 15, 1958 (two weeks prior to the Assistant 
Secretary’s letter to me). The Times reported that ‘‘an important corollary of 
the agreement was that the agreement itself should not be published.” 

Later, the Assistant Secretary of Defense admitted the existence of such an 
agreement, but said that it was only a “temporary arrangement.” Temporary 
or not, however, it is difficult to square the existence of such a secret agreement 
with the assurance given to me by the Assistant Secretary that no new secrecy 
requirements had been imposed on satellite launchings following the failure of the 
first Vanguard test launching, and that basically the same approach was being 
used in providing information. Certainly this can be set down as a clear-cut 
case of official misstatement of fact. 

The foregoing examples of restrictions on government information are not 
isolated instances. They could be multiplied many times. In the course of its 
study of freedom of information and secrecy in government, the Constitutional] 
Rights Subcommittee alone has come across literally hundreds of such caseg of 
withholding, suppression, distortion, misstatement, and delay of information. [| 
believe it is safe to assume that many additional cases exist which have not been 
uncovered. 

What can be done to minimize the number of such instances and to insure that 
the maximum amount of accurate, up-to-date information about government 
activities is made available to the public? Ultimately, the answer must lie with 
the public itself. Only if the people consistently demonstrate at the polls that 
they will not tolerate public officials who conceal, distort, or misstate the facts, 
will such practices be controlled. An alert, vigorous, and inquiring press, seeking 
out and publishing as much news as possible about the activities of the govern- 
ment and the people who run it, can also be an effective check on public officials 
who might otherwise be inclined to manipulate the facts. The press must be 
given a large share of the credit for unmasking and publicizing many of the 
secrecy practices discovered in the federal government in recent years. 

Congress, too, can—and should—play an important role. Aside from seeing 
that its own information house is in order, Congress, through appropriate legis- 
lative measures and by proper use of its investigative powers, can do much to see 
that the public receives the information to which it is entitled. 

Several steps which Congress might take are included in a four-point program 
I proposed just recently for the purpose of combating undue secrecy in govern- 
ment. This program is an outgrowth of the work of the Constitutional Rights 
Subcommittee, and I hope to see at least part of it accomplished this year. 

The first point is amendment of the public information section of the Adminis- 
trative Procedure Act. That act governs the administrative operations and 
procedures of most of the executive departments and agencies, and its public 
information section was enacted for the express purpose of insuring that the public 
would receive full information about these operations and procedures. However, 
some of the language of the section is loosely drawn, and some of its terms and 
phrases are vague and ambiguous. These defects have enabled officials in the 
departments and agencies to point with some plausibility to the section as au- 
thority to withhold information, and some have not hesitated to so use it. Pro- 
esr amendments are embodied in a bill which I have already introduced in the 

enate. They would tighten the language of the section and replace the present 
vague and undefined terms and phrases with language of more definite meaning. 
These amendments should make the section the vehicle for information it was 
originally intended to be, and take away from the departments and agencies & 
secrecy weapon Congress never intended them to have. 
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The second point in my anti-secrecy program is the proposal that there be 
formulated a ‘‘Code on Executive Privilege’ which could serve as a practical, 
yorking guide in determining when the executive branch might properly withhold 
information from the Congress and the public under the Constitution. Within 
the past several years, the Attorney General, with some support from the 
President, has advanced what he calls the doctrine of “executive privilege’’ to 
iustify executive department officials and subordinates withholding information. 
Reduced to its essentials, this ‘‘doctrine’’ is a claim that the Constitution gives 
the President and members of his administrative and clerical staffs, the Cabinet 
officers and members of their administrative and clerical staffs, and, under certain 
enditions, even the members and staffs of the independent regulatory agencies, 
gn unlimited power to withhold information from both Congress and the public. 
In my opinion, this is a naked claim to power which simply does not exist. I do 
think that under the Constitution the President himself, by necessary implication, 
js given some power to withhold some information from the public, especially 
ertain matters relating to foreign affairs and military operations, but this power 
has relatively narrow limits and cannot be indiscriminately exercised by every 
subordinate in the executive branch of the government. The code I propose 
should be a useful and valuable guide in determining in any particular instance 
what information might properly be kept confidential by the President under the 
Constitution. 

The third point in my program is the development of a federal public records 
law specifying what government papers and documents must be open to public 
inspection, and under what exceptional circumstances official records might be 
withheld from the public. Some of the states have public record laws now in 
operation, and the Constitutional Rights Subcommittee is attempting to deter- 
mine whether this type of legislative measure is appropriate and practical for the 
federal level. One of the most serious problems in attempting to draft such a 
law is the need to achieve the necessary balance between the ideal of complete 
freedom of information and the necessary protection of the national security, in- 
duding preservation of vital military and defense secrets. 

The final point proposed in my anti-secrecy program is continued Congressional 
surveillance of the information practices of the entire federal government to dis- 
cover and eliminate all cases in which the people’s right to know about the activi- 
ties of their government is infringed. It is here that the investigative power of 
Congress, properly used, can serve as a highly useful tool in helping the people to 
obtain accurate and timely information. 

This program obviously will not eliminate all undue secrecy in the federal 
government, but it should aid materially in curtailing some of the more flagrant 
secrecy practices. Under the watchful eyes of an aroused public, an alert and 
vigorous press, and a demanding Congress, fewer public officials will dare to 
suppress or attempt to manipulate the facts. 





THe Cowes PUBLICATIONS, 
Washington Bureau. 
Senator THomas C. HENNINGs, 
Constitutional Rights Subcommittee, 
Senate Office Building, Washington, D.C. 


Dear SENATOR HENNINGS: Mr. V. M. Newton, chairman of the Sigma Delta 
Chi Information Committee, has asked that I supply your subcommittee with 
copies of the SDX Freedom of Information report for use in consideration of 
8, 186. 

Yours truly, 
CiarK R. MoLLENHOFF 

(The report follows:) 
























































REPORT OF THE ADVANCEMENT OF FREEDOM OF INFORMATION 
COMMITTEE 


Part 1. THe FEDERAL GOVERNMENT 
I. PROGRESS IN FREEDOM OF INFORMATION 


There was considerable progress made in freedom of information in the Federal 
Government during the last year, but it was made against the most stubborn 
resistance from the executive branch of Government. 

It was only the constant pressure of the SDX Freedom of Information Com. 
mittee, other newspaper groups and the Moss subcommittee that gave the 
impetus to overcome the opposition. And, the Eisenhower administration hag 
served notice that the opposition will be increasingly stubborn on the key problem 
of ‘executive privilege” under which administration officials contend they haye 
some inherent right to refuse Government records to the public, the press or 
even congressional committees. 

The legislative gains could be summed up as follows: 

1. Congress passed the amendment to the housekeeping statute (5 U.S.C. 22) 
and it was signed into law by President Eisenhower. his amendment to the 
law on the custody and use of Government records merely states that this lay 
shall not be used for withholding information from the public, press or Congress, 
It was passed over the objections of the Justice Department. In signing it, 
President Eisenhower served notice his administration will continue to press its 
claim that it has some constitutional right of ‘executive privilege” to keep 
records from the public in the absence of any law. 

2. The Technical Amendments Act of 1958, passed by the Congress and signed 
into law by President Eisenhower, provides that all applications for tax-exempt 
status will be opened for public inspection as soon as exemption is granted. 
The House Ways and Means Committee and the Senate Finance Committee 
were in agreement that “‘making these applications available to the public will 
provide substantial additional aid to the Internal Revenue Service in determining 
whether organizations are actually operating in the manner in which they have 
stated in their applications for exemption.”” The reports of the congressional 
committees state that the public inspection will refer ‘“‘not only to those (applica- 
tions) filed in the future but also those which have been filed in the past.” 

As important as the legislation passed for the benefit of freedom of information 
was the proof that the Sigma Delta Chi and other newspaper groups could over- 
come opposition by the executive branch of the Government and actually get 
these measures through the Congress and signed into law. The House Sub- 
committee on Government Information headed by Representative John E. Moss 
(Democrat, Calif.) was again the rallying point for the freedom of information 
work on Capitol Hill. 

Representative Moss and other members of the House Government Operations 
Committee sponsored the amendment to the housekeeping statute. It was 
Representative Moss who urged Representative Wilbur Mills, chairman of the 
House Ways and Means Committee, to include the technical amendment to the 
internal revenue law which opens applications for tax-exempt status for public 
inspection. 

In the Senate, Senator Thomas Hennings (Democrat, Mo.) headed the judiciary 
subcommittee which took the lead in pushing the amendment to the house 
keeping statute. 


Il. THE “‘DOCTRINE OF EXECUTIVE PRIVILEGE’’ 


The most difficult opponent for the sponsors of the housekeeping statute was 
Attorney General William P. Rogers. Rogers was a great disappointment to 
many who had expected that when he became Attorney General, re 
Herbert Brownell, he would take a much more open attitude on the subject 
“executive privilege’ and on the general subject of freedom of information. 
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The policies of Rogers on freedom of information were a paradox. He hired 
ys a public relations advisor one of the most able reporters in Washington, 
luther A. Huston, veteran New York Times reporter and long an active figure 
in the National SDX. The day-to-day operations of the Justice Department 
information office were much improved. Rogers held some press conferences, 
and Huston adopted policies that made it possible for reporters to again gain 
easy access to lawyers in the Department. 

waver, at the same time, Attorney General Rogers set forth the most extreme 
yiews yet expressed by an Attorney General on the “executive privilege’ of 

ns in the executive branch of Government to refuse to produce anything 
Ee anal decisions to committees of Congress, the public, and the press. 

The doctrine pronounced by Rogers would allow any members of the executive 
branch of the Government to make the decisions that their communications with 
others in the executive branch were ‘‘confidential executive business’’ and not 
subject to the subpoena power of congressional committees. ‘ 

But, Rogers would go much further than this. When he testified before the 
Hennings subcommittee on the housekeeping statute, Rogers asserted that this 
“executive privilege’ could be extended to cover persons outside of the executive 
pranch—the officials in the so-called “independent regulatory agencies’’ such as 
the Federal Communications Commission, the Securities and Exchange Com- 
mission, the Federal Trade Commission, or the Interstate Commerce Commission. 

Attorney General Rogers has been panned by congressional committees on this 
score for asserting ‘‘executive privilege’ with no law and no court cases to sustain 
his point. It has been pictured by a number of congressional committees as being 
a bare claim to a right of total secrecy that is totally devoid of law or logic. 

However, Attorney General Rogers has not backed away from his claim—a 
daim that has been most convenient for members of the executive branch and 
members of regulatory agencies who have been under investigation in recent 
months. 

The signal that the Eisenhower administration intends to press this claim to the 
end was given when President Eisenhower signed the amendment to the house- 
keeping statute. 

e President said: 

“In its consideration of this legislation the Congress has recognized that the 
decisionmaking and investigative processes must be protected. It is also clear 
from the legislative history of the bill that it is not intended to, and indeed could 
not, alter the existing power of the head of an executive department to keep 
appropriate information or papers confidential in the public interest. This 
power in the executive branch is inherent under the Constitution.” 

The Congress did not give recognition to the claim of “executive privilege’’ 
other than to say that if such a claim had any basis the right would flow from the 
Constitution and not from any law on the books. However, it can be expected 
that the Justice Department will seek to interpret the report of the Senate com- 
mittee on the amendment to the housekeeping statute as giving some basis to the 
unsupported claim of ‘‘executive privilege.”’ 


III. CONGRESS VERSUS EXECUTIVE BRANCH 


The ridiculous ‘‘doctrine of executive privilege,’’ which is little more than the 
bureaucrats’ claim to do as they wish in the domain of the people’s business, 
inpointed in 1958 the growing clash between the executive branch of Federal 
Sieament and the Congress, the people’s representatives. 

That this is the key to the problem of freedom of information in Washington 
goes without saying and, in the end, it may provide the solution. At any rate, for 
the first time it allies in a solid position the Congress, the people’s representatives, 
in its quest for information of Government for the benefit of the people’s legisla- 
tion, and the press, in its quest for information of Government for the benefit of 


the le’s knowledge. 

iy Department of Defense, through the supersacred claim of security, not 
only has the tightest curtain of secrecy draped around this segment of the expendi- 
ture of the people’s tax funds, but it perhaps has been most arrogant in adhering 
to the “doctrine of the executive privilege.’’ Because of the importance of this 
whole problem involving freedom of information, your committee presents the 
following cases, which were considered by Senator Hennings’ committee, in which 
the Pentagon declined to give information of Government to the Congress: 

September 6, 1954.—The Army denied the request of Senator Jenner, chairman, 
Senate Internal Security Subcommittee, for a document described as ‘Research 
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Material for Political Intelligence Problem,” pursuant to the Department's re. 
sponsibility to safeguard (1) information relating to intelligence techniques, (2) 
information revealing the specific objects of intelligence activity, (3) information 
as to the identity of confidential informants and information furnished by them 
in confidence, and (4) intradepartmental communications of an advisory and 
preliminary nature. ’ 

February 8, 1955.—Upon the request of Senator McClellan, chairman, Senate 
Permanent Investigations Subcommittee, for an Inspector General’s report op 
Irving Peress, the Army submitted a detailed summary of all actions taken by 
the Army in the Peress case. The Inspector General’s report itself was withheld 
pursuant to the Department’s responsibility to safeguard (1) information revealing 
investigative techniques, (2) information as to the identity of confidential jp. 
formants and information furnished by them in confidence, (3) incomplete infor. 
mation which might unjustly discredit an innocent person, and (4) intradepart- 
mental communications of an advisory and preliminary nature. 

September 2-6, 1955.—The Army denied the requests of the House Appropri- 
ations Committee for Inspector General’s reports and Auditor General’s reports 
pursuant to the Department’s responsibility to safeguard information in investi. 
gative reports for the reasons stated above. In lieu of the investigative reports 
the Army furnished, as requested, detailed summaries of all actions taken in 
connection with the contracts under investigation. 

September 16, 1955.—The Air Force denied the request of Senator Johnson 
chairman, Senate Preparedness Investigating Subcommittee for material derived 
from an Inspector General’s report, pursuant to the Department’s responsibility 
to safeguard information in investigative reports. I 

January 17, 1956.—The Air Force denied the request of Senator Magnuson, 
chairman, Senate Committee on Interstate and Foreign Commerce, for informa- 
tion concerning the discharge of a serviceman, pursuant to the Department’s 
responsibility not to release an individual’s personnel records without his con- 
sent so as not to unjustly or unnecessarily discredit him or disclose information 
received in confidence. 

February 2, 1956.—The Air Force denied the request of the House Appropria- 
tions Committee for Inspector General’s reports and Auditor General’s reports 
pursuant to the Department’s responsibility to safeguard information contained 
in investigative reports. 

February 20, 1956.—The Secretary of Defense joined with the Acting Secretary 
of State, the Secretary of Commerce, and the Director of International Coopera- 
tion Administration in denying the request of the Senate Permanent Investigations 
Subcommittee for certain information relating to East-West trade controls. The 
executive branch was prepared through responsible officials to specify the items 
deleted from the international list of controlled items in open session, and to 
specify the items regraded or added in executive session, but declined to furnish 
the international list of controlled items and documents relating to East-West 
trade controls in the nature of “discussions and communications of an advisory 
nature among the officials and employees of the executive branch, highly sensitive 
intelligence information, and communications with our delegation and other repre- 
sentatives abroad containing recommendations, information regarding the position 
of other governments, and comments thereon.”’ 

The Secretary of Defense also instructed Department of Defense personnel who 
might be called to testify before the Senate Permanent Investigations Subcom- 
mittee inquiring into East-West trade controls to refuse to testify ‘with respect to 
any advice, recommendations, discussion, and communications within the execu- 
tive branch respecting any course of action in regard to East-West controls, or as 
to any information regarding international negotiations with the countries co- 
operating in East-West trade controls * * *,’’ Proceeding under this directive 
Defense Department witnesses declined to give certain testimony requested by the 
subcommittee during its hearings on East-West trade controls. 

November 12, 1956-—-The Defense Department denied the request of Congress- 
man Moss, chairman, House Subcommittee on Public Information, for a memo- 
randum of the Under Secretary of the Navy relating to a discussion with an 
Assistant Secretary of Defense pursuant to the Department’s responsibility to 
safeguard intradepartmental communications of an advisory and _ preliminary 
nature. 

July 1956.—The Army denied the request of Congressman Hébert, chairman 
House Armed Services Committee for intradepartmental communications per- 
taining to an officer’s status, pursuant to the Department’s responsibility to safe- 
guard intradepartmental communications of an advisory and preliminary nature. 
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The subcommittee was furnished a complete statement of the basis for the final 
decision in the matter. 

January 12, 1957.—The Army denied the request of Congressman Moss, chair- 
man, House Subcommittee on Public Information, for an investigative file com- 
iled in connection with charges of disloyalty and subversion at the Signal Corps 
ntelligence Agency, pursuant to the Department’s responsibility to safeguard 
investigative reports. 

January 27, 1957 —The Air Force denied the request of Congressman Murray, 
chairman, House Committee on Post Office and Civil Service, for an Inspector 
General’s report concerning employment conditions at Okinawa, pursuant to the 
Department’s responsibility to safeguard investigative reports. However, the 
subcommittee was furnished a summary of the findings contained in the report. 

April 4, 1957.—The Defense Department affirmed its earlier refusals of the 
request of Congressman Moss, chairman, House Subcommittee on Public Infor- 
mation, for recommendations and documents relating to a meeting of the Defense 
Department Research and Development Policy Council. The subcommittee was 
advised that the requested documents did not embody recommendations of the 
Research and Developmental Policy Council, but related to a proposal with respect 
to the classification of technical information and preliminary comments thereon, 
which would be withheld pursuant to the Department’s responsibility to safe- 

ard intradepartmental communications of an advisory and preliminary nature. 

April 13, 1957.—The Defense Department denied the reauest of Congressman 
Moss, chairman, House Subcommittee on Public Information, for investigative 
memorandums and a report of conversations between the Department and news- 
men, pursuant to the Department’s responsibility to safeguard investigative 
reports and information received in confidence. 


IV. CONGRESSMAN ASKS QUESTIONS 


Attorney General Rogers’ “doctrine of executive privilege,’’ outlined in his 
appearance before Senator Hennings’ committee, immediately stirred Congress. 
Representative George Meader (Republican, of Michigan) replied with a 60- 
minute speech, in which he said: 

“The net effect of the Attorney General’s statement is that the executive 
branch of the Government will give to the Congress or its committees such infor- 
mation as the executive branch chooses to give, and no more. 

“J wonder if the American people and their elected representatives in Congress 
appreciate the significance of this latest pronouncement of the executive branch 
of the Government. If this is sound constitutional doctrine, then it is permissible, 
without amending the Constitution, for the huge executive bureaucracy we have 
built up over the years to become the master, not the servant, of the people. It 
laces within the sole and unfettered discretion of an organization of well over 

million persons in the executive branch of the Government the power either 
wholly to deny Congress access to facts about the public business, or to make 
known, only on such terms, at such times and under such conditions as the Execu- 
tive sees fit, those portions of the total picture which the Executive wants the 
public or the Congress to know. The latter course makes possible a rigged, 
distorted, slanted, factual foundation for the formulation of public opinion and 
thus grants the Executive greater power over policymaking than is healthy under 
asystem of self-government by the people.” 

nsubsequent correspondence with Attorney General Rogers over the matter, 
Representative Meader asked the following five questions: 

1. “Is the ‘Executive privilege’ one which may be exercised solely by the Presi- 
dent personally with respect to each congressional request for information, 
limited only to that request? 

2. “May the President validly issue a blanket order to all officials and em- 
ployees in the executive branch of the Government instructing them to deny 

ngress: (a) all requests for information; (6) all requests for a certain type of 
document or testimony; (c) all information in certain areas of governmental 
activities? 

3. “May this Presidential ‘Executive privilege’ and the power to exercise it be 
delegated to inferior officials in the executive branch of the Government? If 
80 to (a) Cabinet members? (b) Division heads? (c) Economists and clerks? 
(@) Any and all of the personnel in the executive branch of the Government? 
ai 1s the decision to withhold information from the Congress on the basis of 

ecutive privilege’ subject to any review whatever? 
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5. “With respect to information properly classified, can the ‘Executive privilege’ 
be invoked where satisfactory arrangements are made to preserve the classified 
character of the information?” 

These questions have not been answered. They must be answered in the jp. 
mediate years ahead, and upon those answers, your committee sincerely feels 
will rest the fate of freedom of information in Federal Government and of American 
freedom. 

Vv. THE SHERMAN ADAMS CASE 


In the fight against “Executive privilege” the Adams-Goldfine case proved to 
be of great value. ‘This case focused public attention on Presidential Assistant 
Sherman Adams and his activity at the Securities Exchange Commission and the 
Federal Trade Commission on behalf of his gift-giving millionaire friend, Bernard 
Goldfine. This case demonstrated that it is not good public policy for White 
House officials to be free to contact executive agencies or the independent regy. 
latory agencies, and then refuse to divulge what had transpired on grounds it jg 
“confidential Executive business.” 

Sherman Adams had been making such contacts with various agencies for years 
and when congressional committees raised questions about his activity he had 
declined to testify. The Dixon-Yates case was the first such incident where 
Adams sent a curt note to a committee of Congress stating that he would not 
appear to testify. He said his acts were “confidential Executive business” and 
that Congress had no right to pry into what he was doing. 

But, the Adams role in the Dixon-Yates contract matter and in subsequent 
affairs was not dramatic enough for the public or most editors to take much note 
of his claim. 

The Goldfine affair, the vicuna coat, and the $2,400 oriental rug had the color 
and political explosiveness to dramatize the problem of the claim of “Executive 
privilege’”’ to make secret contacts with various regulatory agencies. After failing 
to satisfy the public with a letter to the Harris Subcommittee on Legislative 
Oversight, the political picture finally foreed Adams to appear before an investi- 
gating committee to be questioned for the first time, Even then, Adams did not 
forsake his claim of ‘Executive privilege’ but rather indicated he was being 
magnanimous about the whole thing by testifying when it wasn’t really necessary, 

The Adams-Goldfine case resulted in many different views on the character of 
Adams’ activity, and the impact on the Federal regulatory agencies. But, there 
was general agreement that he had been “imprudent.’’? There was also a full 
realization that some of the “‘confidential Executive business” claimed by persons 
in the executive department needed to be exposed to the light of day. 


VI. NEW MOSS-HENNINGS BILL 


Another byproduct of the Adams-Goldfine case and the scandals involving 
Richard Mack, the former member of the FCC, was the emphasis on the opera- 
tions of Federal regulatory agencies under the Administrative Procedure Act 
(5 U.S.C. 1002). It dramatized the need for amending the Administrative Pro- 
cedure Act to remove the authority for imposing secrecy on nonsecurity matters, 

Bills were introduced by Representative John Moss, Democrat, of California, and 


Senator Thomas Hennings, Democrat, of Missouri, to amend the Administrative. 
Procedure Act. No effort was made to get floor action on these bills in either, 


the Senate or the House in 1958, but this is regarded as a major goal for the Moss 
subcommittee in 1959. 

The amendments to the Administrative Procedure Act will not be as easy to 
explain as was the simple amendment to the housekeeping statute. However, it 
is short enough for full understanding by the press to comprehend and present a 
unified front if that is the desire of newspaper groups. It appears certain that the 
American Bar Association and other bar groups will be in favor of the amend- 
ments to the Administrative Procedure Act in essentially the same form as 
presented in the Moss and Hennings bills. 

The Administrative Procedure Act was passed in 1946. 

The purpose of the act was to prevent the imposition of bureaucratic secreey 
on the fast-growing administrative actions of Federal Government. The law 
included provisions that information might be kept secret “in the public interest,” 
or “for good cause found,” or because it relates to “internal management” of an 
agency. 

Bureaucratic minds in the Truman administration and the Eisenhower adminis: 
tration have had a field day with those three phrases. They have been twisted 
into excuses to defeat the right of the press and the Congress to information on 
Government operations when no possible security could be involved. 
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The amendments proposed by Moss and Hennings would contain these key 
freedom of information features: 

1. A provision that the only administrative information which could be re- 
stricted is that which is already held confidential under other laws, facts which 
must be kept secret to protect national security, or information which would 
result in an unwarranted invasion of personal privacy. 

9. A requirement that each agency of the Federal Government make public all 
of its regulations and policies on public information and the availability of records, 
files, papers, and documents received by the agency. 

3. Arequirement that each agency set out and publish its policies, and not hide 
records when embarrassing under such terms as “in the public interest,’’ ‘for good 
eguse found”’ or because it relates to “internal management.” 

4, A requirement that the public records would include, but not be limited to 
“all applications, petitions, pleadings, requests, claims, communications, reports, 
or other papers and all records and actions by the agency thereon, except as the 
agency by published rule shall find that withholding is required.” 

5, A requirement that “every individual vote and official act of an agency be 
entered on record and made available to the public.” 

In their simplest form, these amendments would make the Federal agencies 
maintain the same kind of open records on actions and decisions as are normally 
available in the offices of most county courthouses. It would provide that in- 
formation could be barred from public scrutiny if Congress saw fit to pass special 
legislation. 

The administration has already indicated it will give strong opposition to the 
amendments to the Administrative Procedure Act. It would appear that the 
full weight of the SDX, other newspaper organizations, and various bar associa- 
tions would be needed to push this legislation through the Congress. 

Your committee recommends that national SDX support this legislation with 
anendorsement. The total scope of the amendments certainly is in line with the 
§DX views on open government. If there are those who feel there is a need for 
secrecy in government, there is one quick and easy answer: If secrecy is needed in 
any specific area and a good case can be made for it, there should be no trouble in 
getting Congress to pass special legislation. 


VIl. THE BAR JOINS THE FIGHT 


Legal groups, including the American Bar Association, helped the newspaper 
groups in passing the amendment to the housekeeping statute. Legal groups are 
also rallying to help push through amendments to the Administrative Procedure 


The Federal Bar Association devoted an entire issue of the Federal Bar Journal 
to aseries of articles on the problem of ‘‘executive privilege,” the proposed amend- 
ments to the Administrative Procedure Act, and other related problems involving 
excessive secrecy in government. 

This attention and support from lawyers was an important development. It 
amounts to a realization by these groups that the problem of secret government 
involves more than just a professional problem for the newspapers in gathering 
information to fill the news columns. It is an understanding that the problem of 
fair play in our administrative agencies of government and in our executive agen- 
cies is contingent upon decisions based on an open record. 

There are matters upon which the news media and legal groups may have 
differences of opinion, such as the problem of cameras in courtrooms. However, 
on the question of secrecy in government there is no reason for any difference of 
aoe Open government means a government of laws, and not a government 
that operates on the whims of men. This is what legal groups must support. 


VIIl, VICTORY IN SMALL CASES 


During the last year there were dozens of small problems where Federal officials 
refused to produce information for members of the press or for congressional com- 
mittees, but later changed their tune under the pressure of press criticism and 
the ene of the Moss subcommittee. Following are some of the cases 
which the Moss subcommittee listed as being in the category where “unjustified 
restrictions were removed’”’ under pressure: 

1, The Agriculture Department eliminated censorship provisions from a 
directive setting up rules for cooperation with newsreel and television film pro- 
ducers. The regulations as adopted barred departmental cooperation on films 
produced under sponsorship of the beer, wine, or alcoholic beverage industries. 
Another rule required that scripts be submitted for censorship. The scripts had 
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to conform to Department policy to win approval. Inquiries from the Moss 
subcommittee resulted in the Department revising its rules. 

2. The Office of Strategic Information in the Department of Commerce, which 
sought to block the dissemination of nonsecurity information, finally was abolished 
when Congress cut off funds for the agency. 

3. The Bureau of Foreign Commerce in the Department of Commerce rescinded 
a regulation which it was claimed had impaired international scientific communica. 
tion by requiring scientists to stamp an export license notation on nonsecurity 
mail to foreign colleagues. 

4. The Air Force declassified statistics about the number and use of “admin. 
strative’’ aircraft which ferry Government officials around the world. 

5. The Army declassified a section of a retired serviceman’s personnel file which 
had been refused to him as being ‘‘confidential.”’ 

6. The Defense Department declassified the portion of a list of Army missile 
contractors and subcontractors showing intercorporate relationships. 

7. The Army removed both the “For Official Use Only” restriction and the 
“need to know’”’ requirement from a pamphlet containing public statements by 
Army officials. The Moss subcommittee had been informed that a “need to 
know” requirement had heen applied by the Army to a compilation of public 
statements made by the Secretary of the Army and the Army Chief of Staff. 
Army Secretary Brucker said it was a ‘‘misunderstanding”’ or a ‘‘mistake that a 
compilation of his public statements were being classified.” 

8. The Army removed the “For Official Use Only” label from a directive re. 
stricting public comments by Army Ordnance personnel about missiles and 
satellites. The directive on public comments about missiles and satellites wag 
issued on December 10, 1957, by the Army Chief of Ordnance, and carried the 
restriction to prevent disclosure that the directive existed. The Army explained 
the restriction was placed on the directive because it was felt publication would 
“serve to exaggerate the impression of interservice bickering in the defense effort.” 
The Army reconsidered the matter, and removed the restriction. 

9. The Army rescinded a generalized warning, issued at a California Air Force 
base, against public discussion of “official matters’ or of “any’’ military 
information. : 

10. The Army explained that contractors had been denied information on a 
nonclassified construction project ‘‘through a misunderstanding” and promised 
to take steps to prevent repetition of the incident. 

11. The Foreign Claims Settlement Commission revised a requirement 
that employees swear never to divulge any “administratively controlled” 
information. 

12. The Genera! Services Administration dropped plans to require resigning 
employees to swear they would not divulge “administratively controlled” 
information. 

13. The General Services Administration changed regulations governing 
Federal public buildings so that news photographers no longer need permission 
of building custodians before taking pictures in public areas. The GSA also 
revised its interpretation of a Federal district court order so that news photog- 
raphers have access to the public areas of a Federal building. 

14. The General Services Administration made available information on Federal 
office rentals after initially refusing the information because of an alleged “con- 
fidential relationship between the Federal Government and the landlords.” 

15. The Social Security Administration clarified the availability of statistical 
information originally refused through a misinterpretation of Federal regulations. 
A reporter for the Louisville Courier-Journal was refused statistical information 
on the number of State highway employees by the Kentucky State Department of 
Economie Security on the basis of ‘Federal regulations.’”’ This was called to the 
attention of the Moss subcommittee, and inquiry at the Health, Education, and 
Welfare Department brought reversal of the original position. 

The Federal Bureau of Old Age and Survivors Insurance reported initially 
that the regulations denied such information, but further inquiry by the Moss 
subcommittee resulted in this conclusion: 

“The Bureau’s information regulation not only fails to restrict statistical infor- 
mation but positively states that such information should be made available.” 

16. The Secretary of the Interior abolished the restrictive term “confidential— 
Interior Secretarial” less than 3 weeks after it had been included in departmental 
administrative regulations. 
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17. The Immigration and Naturalization Service declassified and made avail- 
able to Congress and the public a report explaining the use of public funds to 
send border-patrol inspectors to rifle and pistol matches. 

18. The Immigration and Naturalization Service made available information 
sbout the importation of Japanese agricultural workers after initially refusing the 
information as ‘internal records’’ of the agency. 

19. The Post Office Department made information on a post office building 
jease public after initially refusing the information through a ‘‘misunderstanding.”’ 

20. The State Department permitted access to view gifts received by Federal 
oficials from foreign nations after initially contending the gifts were stored in a 
“elassified’’ building. 

91. The State Department revived the science attaché program to increase 
the flow of scientific information some 2 years after the program had been allowed 
to lapse. 

92. The International Cooperation Administration agreed to make public 
nonclassified foreign aid contracts with private firms and to make public non- 
dassified reports on performance under the contracts. 

93. The Bureau of Customs of the Treasury Department issued a new rule 
providing for disclosure of import information. 

94. The Treasury Department removed restrictions on U.S. export informa- 
tion which had been held under secrecy labels since the end of World War II but 
freely published for 100 years prior to the war. 


IX. MAJOR STEP BY DEFENSE DEPARTMENT 


The Defense Department took a major step on October 3, 1958, in issuing a 
directive to remove the secrecy from documents stamped top secret, secret, and 
confidential prior to 1946. 

The order declassifying most military documents issued before January 1, 1946, 
was signed by Deputy Secretary of Defense Donald A. Quarles. It is estimated 
that the order covers some 650 million sheets of paper issued for the armed 
services. Some of the documents are 50 years old but most of them cover the 
World War II period. 

Defense Department documents exempt from the order include intelligence 
and counter-intelligence reports, atomic information, radarscope photography, 
and considerable information involving dealings between the United States and 
foreign governments. 

The declassification will cover many scientific and technical reports, research 
reports, the World War II lend-lease program, and military inventories. 

The declassification directive was the direct result of the pressure of newspaper 
groups, and the work of the Coolidge committee. The Coolidge committee made 
astudy of classification in the Defense Establishment, and in a report of Novem- 


| ber 1956, had found that there was a great amount of overclassification of docu- 


ments as top secret, secret, and confidential. This committee also found that 
too many people were empowered to classify material, and that no really effective 
steps had been taken to declassify material. 

This report formed the basis for much criticism of the excessive secrecy at the 
Pentagon, and the newspaper profession as well as the Moss subcommittee has 
kept after it since then. Many instances were turned up of ludicrous classification 
of weapons and reports going as far back as the Civil War. 

Scientists and historians have joined in the criticism of the excessive secrecy 
at the Pentagon, and lack of effective steps to brush away some of this secrecy. 

The order as finally written had a twofold purpose: Saving money on storage 
space, and making information available for scientists or historians. 

While the order represents a major step, the Pentagon itself reveals that the 
total number of secret documents in Government files is 2,640 million sheets of 
paper, or about one for every person in the world. 

presentative Moss had words of commendation for the Defense Department 
for the step taken, but also pointed to the need for Defense Secretary Neil H. 
McElroy taking some steps to stop the present rate of classification. 

Moss said that the next step must provide “adequate declassification and 
downgrading of current documents which are being classified at greater rate than 
in World War IT.” 

The Pentagon gave these figures to show the kind of a saving that can be 
made on declassification. It costs from $2 to $7.28 a cubic foot to store secret 
documents, and only about 80 cents a cubic foot to store nonsecret documents. 


| 
| 
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x. “‘PARTIAL IMPROVEMENT” IN FOUR CASES 


There were an additional four areas where the Moss subcommittee reported 
‘partial improvement”’ in the availability of information from Federal agencies 
They were: 

1. The Navy agreed that there was little justification for the security claggig. 
cation applied to part of an historical study of machineguns, but contended 
there were neither the funds nor the manpower necessary for doing the declaggifi. 
cation job. 

2. The Health, Education, and Welfare Department agreed to make available 
to Congress information about advisory councils of the Public Health Serviea 
but said the information would not be made public because council member 
might be ‘‘subject to harassment” on controversial proposals or might “suffer 
embarrassment.” 

3. The Defense Department and the military services explained that repeated 
restrictions on the press at the scenes of military accidents in civilian areas out. 
side military jurisdiction were ‘‘errors’”’ or ‘‘misunderstandings” and promised to 
enforce adherence to regulations prohibiting military interference. 

4. A survey of Federal lending agencies by the Moss subcommittee indicates 
that full information on Federal loans is made public by a few agencies but exten. 
sive restrictions are applied to most information about the lending of Federal 
funds. 

XI. CASES WHERE THE PRESS LOST 


But, to balance against the specific gains, there were many areas in which 
Federal agencies did not remove their restrictions on information. Cases where 
restrictions on Federal information were continued were as follows: 

1. The Air Coordinating Committee refused to give a California official serving 
on an ACC advisory group, minutes of an ACC meeting at which matters affecting 
California were discussed. In this case the director of aeronautics for the State of 
California, upon appointment to a regional airspace subcommittee advisory to the 
Federal ACC, asked for copies of the minutes of an ACC meeting at which matters 
affecting airports in the San Diego area were discussed. The State official was 
denied access to the minutes by klwood R. Quesada, ACC Chairman. Quesada 
stated ‘‘It is essential to efficient and effective administration that employees of the 
executive branch of the Government be in a position to be completely candid in 
advising with each other on official matter.” 

2. The Secretary of Commerce refused to relax restrictions on information 
from the Business Advisory Council even after the disclosure that a Government 
official had suggested the use of pressure by major advertisers at a Council “din- 
ner” meeting. 

3. The Board of Army Engineers for Rivers and Harbors reversed its previous 
policy of meeting in public, keeping secret even the votes of Board members on 
billions of dollars worth of public works projects handled by the Board. 

4. The Defense Department failed to take steps to declassify the huge backlog of 
classified material although Congress brought the problem to the attention of 
the Defense Department 2 years ago and work was started on a declassification 
program a year ago. 

5. The Public Housing Administration refused to make publie reports on 
housing authority management which had resulted in the dismissal of local housing 
authority officials. 

6. The State Department issued written orders restricting press contact with 
knowledgeable research officials and issued oral instructions requiring Depart- 
ment officials to write memorandums following discussions with reporters, even 
at social gatherings. There were some complaints about this policy from the 
reporters covering the State Department, but the full extent of this policy could 
not be determined. 

7. The Defense Department issued directives restricting information necessary 
for the General Accounting Office to carry out its statutory duty as the major 
arm of Congress in investigating financial operations in the Department. 

8. The International Cooperation Administration refused the General Account- 
ing Office reports evaluating foreign-aid projects, and the ICA Director even 
asserted a personal “right”? to determining what information Congress and its 
committees should have. 

9. The Commerce Department issued an order restricting contacts between 
congressional committees and the knowledgeable Department officials. 
Moss subcommittee learned early in 1958 that a directive stated all formal or 
informal appearances before congressional committees be cleared with the 
Department’s general council. 
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XII, BATTLE STILL TO BE WON 


Summing up freedom of information in Washington, 1958, there is still a tight 
qurtain of secrecy over all records of the expenditure of the people’s tax funds; 
no audited reports of this expenditure of tax funds are submitted to the people, 
gs is the case in our city, county, and State governments; and there is a varying 

of arrogance on the part of the bureaucrats from top to bottom, with the 
Pentagon perched firmly at the top. For instance, all reports of our rocket experi- 
ments at Cape Canaveral, Fla., undergo a subtle form of governmental censorship. 

But the problem, keynoted by the bureaucrats’ public espousal of the “‘doctrine 
of executive privilege,” finally has been hoisted out on the top of the table for all 
tosee and hear. And the press, for many years fighting a lonely battle against 
overwhelming odds in behalf of the American people’s inherent right to know, 
has acquired such stanch allies as the Congress and the bar association. And 
there definitely are beginning to show cracks and crevices in the bureaucrats’ 

gant secrecy. 

The battle is still to be won but your committee is firmly convinced that it can 
ye won provided every editor, publisher, and newsman in our land sloughs off 
his apathy and lends sincere and enthusuastic help in behalf of the cause of 
American freedom. 


Part 2. GOVERNMENT IN THE STATES 
I. LITTLE CHANGE IN FREEDOM OF INFORMATION 


There was little change in freedom of information in the lower levels of American 
government during 1958. Throughout the year newsmen were locked out of 
meetings of various governmental bodies as our public servants remained adamant 
in their great love for secret proceedings. 

Occasionally there were such physical flareups as the case at Hawkinsville, Ga., 
where a 52-year-old editor was beaten up by the chairman of the city commission 
for the great sin of writing an editorial against the secrecy of the commission. 
And occasionally our public servants made arrogant gestures to censor outright 
all news pertaining to them, asin the case of the Nebraska State Game Commission. 

Freedom of information matters figured in the lower courts on several occasions 
as a Bloomington, Ind., circuit judge restrained newspapers from publishing a 
tity annexation ordinance and the court clerk of Taylor County, Ky., barred 
reporters from the records of his office. 

ere were a host of such cases from Connecticut to Arizona, involving every 
strata of government in our land and too numerous to list in this report. In most 
cases, the secret government was permitted to develop through apathy of the 
newsmen. In its 1958 report, the freedom of information committee of the 
Associated Press Managing Editors Association says: ‘“Too many newsmen remain 
lethargic.”’? And your committee repeats the statement it made several years 
ago, that if every publisher, editor, and newsman in our land should join whole- 
heartedly in the fight, we would have no problem of secret government. 

There was one State survey of freedom of information during the year. The 
North Carolina Associated Press News Council queried all the editors of the State 
and uncovered just about the same percentage of secret government as was 
revealed in 1957 in the State legislative survey of Massachusetts and Sigma Delta 
Chi surveys of Maine and Wisconsin. 

The North Carolina council reported that ‘‘No category of public or semipublic 
agency or group included in the survey maintains a completely open-door policy 
throughout the State.’’? The survey disclosed secret proceedings in city and county 
commissions, school boards, governmental committees, hospital commissions, and 
the university board of trustees. It concluded by stating: ‘‘There is a need for 
more work on the part of reporters and editors in covering all public affairs.”’ 


Il. THE SIGMA DELTA CHI MODEL LAWS 


Throughout the year your committee promoted Sigma Delta Chi’s two model 
om of information laws for introduction in the various State legislatures, 
which provided for (1) open records and (2) open meetings in government. 

These laws, of course, are not the cureall for secret government since, after a 
number of years experience, your committee is convinced that there is no perfect 
way to persuade our public servants to conduct all of the people’s business in the 

n for all to see and hear. But they do give newsmen legal weapons in behalf 
the American people’s inherent right to know. 
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Twenty-nine States now have laws stipulating that the records of Fovernmen 
must be open to the inspection of the citizen, and 18 States have laws for ini 
meetings of governmental bodies. And your committee has noted that in hee 
States there is far less abridgment of freedom of information than in those States | 
which do not have legal freedom of information guarantees. - 

Your committee has written scores and scores of letters during 1958 to editors 
Sigma Delta Chi leaders and press associations of the various States in behalf of 
the model laws. All of these letters pointed out the following three key reasons 
why the American press should support them: { 

§ To preserve free, open government in the cities, counties, and States of fre 
America. 

2. To protect free, open government in the States against the encroachment 
of Federal secrecy. The Federal Government already has taken over the welfare 
business of the States and it is reaching a hungry hand for the highway, schoo] 
and other matters of the people’s business in the States. And if there js any | 
question about this Federal secrecy, let anv newsman or State legislative com- 
mittee launch an investigation of welfare and your committee will guarantee q 
perfect case of frustration. [ 

3. To build up public opinion at the grassroots of America from the Atlantic 
to the Pacific in behalf of free, open government so that it can be used as a mighty 
weapon against the curtain of secrecy now draped over Federal Government by 
the bureaucracy at Washington. 





III. VICTORY IN MASSACHUSETTS 


Although 1958 was an off vear for meetings of legislatures, Sigma Delta Chi’s 
model laws went before the legislatures of five States. The result was one smash- 
ing victory and four crushing defeats. 

Massachusetts became the 18th State to adopt an open meetings law during 
National Newspaper Week and it was a particularly satisfying victory not onl; 
to newsmen in that State but throughout the country. 

In 1956, the Massachusetts Legislature, spurred on by press groups ineluding 
Sigma Delta Chi, created a legislative research council and its subsequent report 
showed widespread secrecy in city, town, and school boards. It disclosed that 
no less than 187 of these boards conducted their meetings in secret with press and 
public barred, that 146 barred the public from their minutes, and that 48 kept no 
. minutes at all. 

The open meetings law, strongly backed by the press of the State, came before 
the legislative in 1957, but the politicians employed the age-old tactic of killing 
it with crippling amendments. 

As was the case in Pennsylvania in 1956 and 1957, this defeat simply stim- 
ulated a united front by editors throughout the State and, led by David Brick- 
man, editor and publisher of the Malden Evening News and Medford Daily 
Mercury and freedom of information chairman of both the New England Sigma 
Delta Chi and the Massachusetts Newspaper Information Service, they got their 
bill back on the legislative floor this year and fought it out with the politician 
most successfully. 

The new Massachusetts law makes it mandatory for all the State’s boards and 
‘commissions and the counties, cities, and towns to— 

1. Conduct their business in public. 

2. Maintain adequate minutes of proceedings and make them open to the 
scrutiny of any citizen. 

The bill carries three politically inspired qualifications that may be abused. 
They are: 

1. Closed meetings may be held on matters which by general or special statute 
or by Federal grant-in-aid requirements cannot be made public. 

2. Closed meetings may be held on matters affecting public security or the 
financial interests of the community. 

3. Closed meetings may be held on matters affecting the reputation of any 

erson. 
But, on the other hand, the bill does knock into a cocked hat an old stunt of 
the politicans to wangle secret meetings. It stipulates that public notice must be 
issued 24 hours in advance of all governmental meetings. 

All in all, your committee feels that the new Massachusetts law very definitely 
is a great stride forward along the freedom of information road. 
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IV. FOUR CRUSHING DEFEATS 


On the other hand, our freedom of information laws suffered crushing defeats 
in Michigan, Kentucky, South Carolina, and Virginia. 

There were a number of reasons, but the main one can be laid at the door of 
our public servants, who never willingly will separate themselves from secret 
overnment by law. 

The open meetings law was adopted by the Michigan Senate with only four 
dissenting votes. But when it hit the House, a bitter fight ensued and the bill 
was emasculated by the usual political qualifications and subsequently buried 
jn committee. This so aroused Michigan’s editors that they since have re- 
endorsed it and have organized an allout campaign for the 1959 legislature. 

The same law suffered a like fate in the Kentucky Legislature, where the 

liticians killed it in committee. Representative John B. Breckinridge, of 

sxington, Ky., a stanch adherent of freedom of information, wrote your com- 
mittee that the causes of the bill’s defeat were ‘‘a lack of interest on the part of 
the public and the membership and a negative attitude on the part of the admin- 
istration.’’ That, of course, was putting it mildly. 

Both the open records and the open meetings bills were killed in the South 
Carolina and Virginia Legislatures without a decisive vote. In Virginia, the 
cradle of American freedom, the Governor placed the kiss of death upon the 
legislation, and in the resulting fight behind the scenes, the usual political quali- 
fications erupted. The press finally abandoned the fight in a compromise that 
saw the legislature adopt a freedom of information resolution, which read as 
follows: 

“Resolved by the House of Delegates (the Senate concurring), That the General 
Assembly deplores unnecessary secrecy at every level of government, federal, 
state, and local; be it further 

Resolved, That the General Assembly urges upon all agencies of government a 
policy granting the public full access to information consistent with (1) the 
national security, (2) the protection of the privacy of individuals in personal 
matters not related to public business, and (3) the premature disclosure of infor- 
mation where such disclosure would be harmful to the public interest, in making 
official records and meetings of official bodies open to the public.’’ 

Publisher & Printer, of the Virginia Press Association, very realistically com- 
mented on this resolution as follows: 

“The adoption of this resolution accomplishes only one thing. It brings to 
the attention of the public and to the elected representatives of the citizens of 
Virginia the thinking of the Virginia General Assembly that it is the right of the 
people to know of the actions and deliberations of those chosen by them to repre- 
sent them and to administer their affairs in their name at all levels of government. 

“But the resolution does not assure Virginians that needless ‘star chamber’ 
proceedings will cease. There is a lot of missionary work ahead for Virginia 
newspapers. In the next 2 years before the 1960 session of the general assembly 
it will be the obligation of every Virginia newspaper to bring into the focus of 
public opinion every instance when some governmental group thoughtlessly and 
needlessly resorts to closed-door proceedings for reasons of expediency rather 
than in the public interest. Only an aroused public can demand certain things 
and it is up to the newspapers to make the public aware of such practices and 
infringements upon their ‘right to know.’ ”’ 

Your committee concurs in this 100 percent. A few years ago the Texas 
Legislature adopted a similar high-sounding freedom of information resolution 
and since then Texas newsmen have had their hands full in fighting abridgment 
of the people’s right to know on every level of government in the State. 


V. HELP NEEDED FOR 1959 CAMPAIGN 


The legislatures of 30 States, which need Sigma Delta Chi’s model freedom of 
information legislation, meet in 1959 and your committee hereby appeals for the 
help, individually and collectively, of every member of our professional fraternity 
in the Nation in our campaign for freedom. 

There are two major methods by which our model laws can be brought sue- 
cessfully before a State legislature. They are: 

1. Get the endorsement and support of the press associations; urge individual 
editors to contact their legislative friends; and persuade friendly legislators to 
introduce and pilot the bills in the legislature. 
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This already had been done in a number of States, including Maine, Maryland 
Florida, Michigan, Tennessee, and Montana. ; 
2. Get the press associations to sponsor a joint meeting with the legislature jn 
a Freedom of Information Day in which an outside speaker, free of local polities 
is brought before the meeting. ' 

The Colorado Press Association has arranged such a meeting at Denver for 
February 20, 1959, with your chairman as the speaker, and South Dakota editors 
are considering this plan. 

A number of freedom of information surveys are in the making in the States 
Arizona’s Sugma Delta Chi sent a questionnaire to all legislators and received 4 
surprising number of favorable replies. The Dallas, Tex., Sigma Delta Chj 
polled candidates in an election on freedom of information with varying replies, 
The Iowa Press Association is planning a Statewide survey, while the University 
of Nebraska undergraduate chapter of Sigma Delta Chi hopes to launch a similar 
survey. 

States which need Sigma Delta Chi’s model freedom of information laws, and 
whose legislatures meet in 1959, are as follows: 


Arizona Missouri Oklahoma 
Arkansas Montana Oregon 
Colorado Nebraska Rhode Island 
Florida Nevada South Carolina 
Georgia New Hampshire South Dakota 
Iowa New Jersey Tennessee 
Kansas New Mexico Texas 

Maine New York West Virginia 
Maryland North Carolina Wisconsin 
Michigan Ohio Wyoming 


VI. STATUS OF CAMPAIGN IN THE STATES 


As previously pointed out in this report, your committee has written many let. 
ters during 1958 in behalf of the legislative drive in 1959. Here is the status of 
our campaign State by State: 

Arizona: Sigma Delta Chi poll of legislators shows much favorable sentiment 
for open meetings law. Legislature will receive the law. 

Arkansas: Both open records and open meetings laws before the Arkansas 
Press Association. 

Colorado: Colorado Press Association has scheduled joint meeting with legis- 
lature at Denver, February 20, 1959, at which affirmative action is expected on 
both laws. 

Florida: Open mectings law has been endorsed for the first time by every jour- 
nalistic organization in the State and will be introduced in the legislature. 

Iowa: Both laws before Iowa Press Association, which plans a freedom of in- 
formation survey. 

Kansas: Open meetings law before Kansas Press Association. 

Maine: Both laws endorsed by Maine Daily Newspaper Association, Maine 
Press Association, and Maine Association of Radio & TV Broadcasters, and will 
be introduced in legislature. 

Maryland: Open records law now before the Maryland Legislative Council for 
consideration. 

Missouri: Both laws have been submitted to Missouri Press Association and 
your committee is engaged in a debate over their need in that State. 

Montana: Open meetings law has been endorsed by Montana Press Association 
and will be introduced in legislature. 

Nebraska: University of Nebraska chapter of Sigina Delta Chi plans State 
survey of freedom of information. 

Nevada: Sigma Delta Chi pushing open meetings law and promises introduc- 
tion in legislature. 

New Hampshire: Both laws supported by weekly editors with some help from 
daily editors. Beaten in 1957 in the legislature due to apathy of press; much work 
needed in this State. 

New Jersey: Open records law before legislature backed by New Jersey Press 
Association. } 

New York: Both laws presented to New York State Publishers Association for 
consideration. 

Ohio: Open records law presented to board of directors of Ohio Newspaper 
Association. 
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Oregon: Editors and Sigma Delta Chi working jointly in campaign to get open 
meetings law before legislature. 

South Dakota: Survey of leading editors shows much secrecy in government, 
and Sigma Delta Chi working to get both laws before the legislature. 

Tennessee: Tennessee Press Association has endorsed open meetings law which 
will be presented to legislature. 

Texas: Sigma Delta Chi chapters working for both laws and promise they will 
be presented to legislature. 

Jest Virginia: Both laws presented to West Virginia Press Association. 

Wyoming: Sigma Delta Chi pushing open meetings law for introduction in 

legislature. 


Part 3. THE NEws CAMERA IN THE COURTROOM 
I. THE FIGHT OVER THE BAR’S CANON 35 


Freedom of information activity by the broadcasting and photographic media 
during 1958 centered around a proposal to revise canon 35 of the American Bar 
Association. This canon forbids the taking of photographs and the broadcast- 
ing or televising of court proceedings. It states that such actions ‘are calculated 
to detract from the essential dignity of the proceedings, distract the witness in 
giving his testimony, degrade the court, and create misconceptions with respect 
thereto in the mind of the public.” 

For several years news media and others have been critical of this canon be- 
cause of the language itself and, more importantly, the ban on broadcasting and 
photographic coverage. In 1954 ABA appointed a special committee known as 
the bar-media conference committee to meet with representatives of news organi 
zations to try to resolve mutual problems. In addition, a Special Committee on 
Canons ot Ethics of the American Bar Foundation has been reexamining all the 
ABA canons. 

In 1957 the latter committee, without consulting the bar-media group, recom- 
mended a change in the language of canon 35 which would remove the objection- 
able phraseology but which would not authorize courtroom broadcasts and pic- 
tures. The proposed restatement read in part as follows: ‘““The taking of photo- 
graphs in the courtroom during the progress of judicial proceedings or during any 
recess thereof, and the transmitting or sound recording of such proceedings for 
broadcasting by radio or television, introduce extraneous influences which tend to 
have a detrimental psychological effect on the participants and to divert them from 
the proper objectives of the trial; they should not be permitted.”’ 

The proposed revision was placed on the calendar of the ABA House of Dele- 
gates meeting in Atlanta February 4, 1958. The board of governors recom- 
mended its adoption, but, on request of several news organizations, granted a 
hearing at which they could state objections both to canon 35 and the proposed 
amendment. Elisha Hanson, of Washington, represented Sigma Delta Chi, the 
American Newspaper Publishers Association, the American Society of News- 

aper Editors, and the National Press Photographers Association, Robert D. 
ea, of New Orleans, represented the National Association of Broadcasters 
and the Radio Television News Directors Association. Both men are ABA 
members. 

Both pointed out that photographing and broadcasting of trials using modern 
equipment can be accomplished without degrading the court, distracting wit- 
nesses, or creating misconceptions in the mind of the public. Hanson noted that 
canon 35 was adopted “during a period of emotional disturbance resulting from 
the wholly improper conduct of the case and the reporting of the Hauptmann 
trial in the 1930's.” 

Both witnesses said that the judge should be the final authority on permitting 
photographs and broadcasts in each trial. Swezey proposed tht ABA encourage 
the conduct of tests such as the one by the Supreme Court of Colorado to deter- 
mine without question the effect of full coverage of courtroom proceedings. 


Il. THE BAR’S ARGUMENTS 


Judge Philbrick McCoy, chairman of the committee which recommended the 
revision, said that newspapers and broadeasters are engaged in highly competitive 
commercial undertakings and that the courts could not allow all photographers 
ahd technicians with all their equipment to carry on during a trial. He argued 
that a judge could net assume the responsibility of deciding which newsmen 
should be given access to the courtroom. He added: “To require the judge in 
such a case to take on the nonjudicial responsibility of discriminating between the 
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representatives of media would impose on him a very heavy burden. But this 
would be just the beginning. Throughout the trial the judge would be forced to 
keep a watchful eye on the activities of those gentlemen whose assignment, by 
its very nature, is incompatible with a ready accommodation to the restrictions 
which must necessarily be imposed on them. To thus divert the judge from the 
proper objectives of the trial would subvert the cause of justice.” 

Your committee early in the fight lodged an official protest with Judge MeCoy 
in the form of a 12-page letter. This letter later was mimeographed by the Sigma 
Delta Chi headquarters at Chicago and hundreds of copies sent to leaders in both 
the bar and the press. It answered at length the five major points raised by 
Judge McCoy’s committee and it aroused wide comment among lawyers, some 
critical. 

In commenting on Judge McCoy’s report in general, your committee’s letter 
said: 

“Tt is a far cry from the statements of the bygone greats of the American legal 
profession—the Henrys, the Jeffersons, and the Lincolns of history who, at great 
personal sacrifice, assumed the leadership in the fight for freedom. And it illus- 
trates the growing modern philosophy wherein more and more lawyers retreat 
from their once great position in American society; remove themselves from the 
people; spurn the sacrifices of public service; cloister themselves in fine offices: 
and make the collection of fat fees an end in life. : 

“This is tragic, since the American lawyer once stood forth as the great leader 
in the American people’s fight for both freedom and justice. His fights for the 
rights and dignity of the individual man were epic, yet always he worked hand 
in glove with the people because it was the people who demanded those rights 
and that dignity. 

“Yet nowhere in the report of your committee is there any recognition of the 
great historical fact that American justice is the people’s justice; that the American 
courts belong to the American people who support them with their tax moneys: 
and that the lawyer, as a servant of the courts, is a servant of the people. ~ 

“Nor is there any mention in the 20 pages of your committee’s report of the 
people’s inherent right to have a word as to the way their courts are conducted. 

“Instead the whole report makes much of the rights and privileges of the judges 
and the courts, as if they were a class set apart from the people. And if we pursue 
this to a natural conclusion, there could come a day in our history when the lawyer, 
through his bar association committees, would deal out justice as he sees it and 
with no regard for the rights of the people.” 


Ill, A MOMENTOUS CHANGE OF POLICY 


The house of delegates, rather than acting immediately on the amendment, 
voted to defer consideration to its next meeting in Los Angeles in August. At 
the latter meeting the house of delegates again voted to defer action and to set 
up a new ABA committee to collect and study evidence on the effect of photo- 
graphs and broadcasts on witnesses, juries, and defendants. 

Herbert Brucker, of the Hartford Courant, chairman of the freedom of infor- 
mation committee of the American Society of Newspaper Editors called the bar’s 
action at Los Angeles a momentous change of policy and predicted the eventual 
death of Canon 35. Brucker wrote in the Bulletin of the ASNE-of October 1, 
1958, as follows: 

“By now all ASNE members must have caught up with the momentous thing 
that happened at the American Bar Association convention at Los Angeles at 
the end of August. The board of governors reversed its previous approval of 
the MeCoy report, which would have continued canon 35 for new reasons now 
that the old ones are discredited. And under the leadership of the outgoing 
president, Charles 8. Rhyne, and chairman of the house of delegates, James L. 
Shepherd, Jr., the house agreed with the governors. Thus, as if by magic, disap- 
peared the greatest hazard to bringing canon 35 into line with today’s realities, 

“The board of governors’ statement did say, to be sure, ‘In the meantime 
present canon 35 will remain in effect.’ Thus it may seem premature to declare 
it dead. And no doubt it will be a long time before a new canon of judicial ethies 
takes it place. Lawyers and judges generally, whether in the ABA or out, seem 
to earry within themselves a thick encrustation of ignorance and misinformation 
on the subject, which leads them passionately to favor the universal prohibition 
of cameras in court. For example, at the very Los Angeles meeting that made 
this historic reversal, a subdivision of the ABA, composed of the trial lawyers, 
voted overwhelmingly in favor of the new McCoy version of canon 35. 
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“§till, the fact is that the ABA, which invented canon 35 in the first place, has 
changed its course radically. Instead of starting with the conclusions that cameras 
gust be barred and then looking for reasons to justify this position it is now, for 
the first time, going to look for the facts. In the end, therefore, however far 
yway that end may be, canon 35 will be dead.” 

The National Press Photographers Association and the National Association of 
proadeasters, meanwhile, established codes for the conduct of photographers and 
joadeasters in courtrooms, in order to make certain that the dignity of the 
proceedings would be upheld. 


IV. KEY DECISION IN OKLAHOMA 


Almost coincidentally a decision by the Supreme Court of Oklahoma gave great 
impetus to the advocates of courtroom cameras and microphones. The court 
fused to reverse a burglary conviction against a man who had argued that the 
glevising of part of the trial prevented a fair and impartial hearing. The defense 
cited canon 35. 

“The adoption of the canons of ethics by the courts did not give the canons 
force of law,’’ the supreme court decision said. ‘They are nothing more than a 
ystem of principles of exemplary conduct and good character * * *. They are 
abject to modification to meet the condition of changing times in keeping with 
the constitutional rights of the people * * *, 

“Freedom of the press is the fulcrum by which the standards of the world have 
yen lifted to a higher level. Hence, we can understand why it has been many 
times held that these provisions of free press extend to broadcasting and telecast- 
ing. Courts of the United States make no distinction between various methods 
gf communication in sustaining freedom of the press.” 

The court said that since the trial was open to the public, extending to tele- 

viewers the privilege of seeing some of the proceedings merely supported the free 
press principle. 
“Certainly in the case at bar,’’ the court continued, “though photographs were 
wken in the courtroom during recess, the defendant was unable to produce any 
widence of either distractions or disturbance. Neither was he able to produce a 
ingle fact to support that either he or the court were affected in their rights in a 
ubstantial way. We are of the opinion that the presumption upon which canon 
3% has been constructed is fabricated out of sheer implication and not hammered 
wut on the anvil of experience.”’ 


V. SOME COURTS APPROVE PICTURES 


Your committee has in its files records to show that the judges of 132 American 
courts, including judges of the New York, Pennsylvania, and Colorado Supreme 
Courts and ranging the gamut of judicial government in the 48 States, now 
prmit the news camera in their courtrooms. And there is not one iota of evidence 
that this disregard of canon 35 has detracted from the dignity and decorum of the 
wurtroom, or made the proceedings of justice into a ceremony, spectacle or 
entertainment, or overburdened the judge in any way with the extra duties of 
ensor, or had ‘‘psychological effects’”’ upon anyone in the courtroom, including 
the witness. 

The State Supreme Court of Colorado conducted a thorough investigation of the 
| propriety of canon 35 and ruled against it. Chief Justice O. Otto Moore made 

| the following report: 

“For 6 days I listened to evidence and witnessed demonstrations which proved 
onelusively that the assumption of facts as stated in the canon is wholly without 
upport in reality. * * * At least 100 photographs were taken at various stages 
ifthe hearing. All of them were taken without the least disturbance or inter- 
rence with the proceedings. * * * The dignity or decorum of the court was not 
in the least disturbed. 

The Texas State Bar Association also investigated the propriety of canon 35, 
ruled against it, and said: 

“The judges presiding, the witnesses and attorneys participating in the trials 
vere all of the view that the essential dignity of the court was maintained and 
hat there was no adverse effect on the rights of any party.”’ 

Television coverage of a murder trial in Jefferson City, Mo., brought praise 
fom the judge, Sam C. Blair, who said afterward, ‘“The public has a right to 
iow, a right to hear, and a right to see.”” The defendant was acquitted. 

In Nebraska the attorney general asked the State supreme court for a contempt 
if court citation against District Court Judge James T. English of Omaha, 
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charging that he permitted taking photographs and making sound reproduetiggg 
of a murder trial. 

In Ohio newspapers and broadcasters protested a State supreme court order 
banning the taking of pictures in any State courtroom during sessions. 

Thus the argument continued throughout the Nation. On the whole, ne 
considered that great progress had been achieved during the year. They 
that further study by the ABA committee ultimately would create recogni 
that still photographs and television and radio broadcasts are an indivigibiy 
part of 20th century journalism. 5 

This report respectfully submitted on the Ist day of November 1958, by the 
freedom of information committee of Sigma Delta Chi. V. M. Newton, Jp 
Tampa Tribune, chairman; Clark Mollenhoff, Washington correspondent, Des 
Moines Register & Tribune, Washington, D.C.; Theodore Koop, Columbia B 
casting System, Washington, D.C.; David Howe, Burlington (Vt.) Free 
Clarence W. Moody, 111 Polk Street, Burlington, Iowa; Paul Simon, the Troy 
(Ill.) Tribune; Sylvan Meyer, the Daily Times, Gainesville, Ga.; Frank F, Op 
the Register-Pajaronian, Watsonville, Calif.; John Ellis, the Star-Telegram, Fort 
Worth, Tex. 
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